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CURRENT TOPICS. 





The law of duress seems to be in a prog- 
ressive state. It is but recently that the 
Pennsylvania courts have cut up, by the roots, 
the theory that the pressure which is claimed 
to have overcome the party’s freedom of will, 
must be of such a kind as would have influ- 
enced a man of the greatest constancy, metus 
non vari hominis sed quiin homine constan- 
tissimo caglat, by holding that the circumstan- 
ces and relative situation of the parties and 
tneir personal characteristics may properly be 
considered in determining whether or not the 
party’s freedom of will was overcome. The 
Indiana court has recently made an applica- 
tion of this principle, the grotesque oddity of 
which would commend it as appropriate for 
discussion by the pen of Mark Twain, who 
alone could do it full justice. The case was 
Butterfield v. Davenport, and was an action 
on a promissory note. The defense was want 
of consideration and duress. It appeared 
that the plaintiff was a lightning rod agent, 
and had, without authority, put up a light- 
ning rod on the defendant’s barn. Says the 
court: ‘‘Technically considered, it can 
not be said that the evidence made out 
either a strong or well defined defense of 
duress, but it did develop a persistent, ag- 
gressive and indefensible line of conduct on 
the part of the payee of the note, in conjunc- 
tion with others, which tended to establish 
undue constraint upon the defendant in con- 
nection with his execution of the note from 
which duress might have been inferred by the 
jury. It may be stated in brief that there 
was evidence tending to show that the payee 
of the note assisted by several other persons, 
had erected and placed a lightning rod upon 
the defendant’s barn without his consent and 
against his protest; and that the note in suit 
was executed by the defendant ostensibly for 
the work done on the barn, but really asa 
means of preventing the same men from in 
like manner putting a lightning rod on his 
house, and of getting them to leave his prem- 
ises, and consequently without any consider- 
ation,’’ 
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GRAVE YARD LAW. 


‘Let's talk of graves, of worms and epitaphs, 
* x ” - 7* Oo” 


Let’s choose executors, and talk of wills; 
And yet not so, for what can we bequeath, 
Save our deposed bodies to the ground.”’ 


From the earliest times the mass of man- 
kind have regarded the disposition of the dead 
with solicitude, and even with superstition. 
The manes of the unburied roamed up and 
down the earth. ‘‘The practice of burial,’’ 
says Lord Stowell, ‘thas varied with respect 
to the places where performed. In ancient 
times, caves were in high request; mere pri- 
vate gardens and other demesnes of private 
families ; enclosed spaces out of the walls of 
towns, or by the sides of roads; and finally 
in Christian countries, churches and church 
yards, where the deceased could receive the 
pious wishes of the faithful who resorted thith- 
er on the various calls of public worship.’’? 

By an ancient usage of the Franks, a 
person who had dug a corpse oat of the 
ground in order to strip it, was banished from 
society until the friends or relatives consented 
to his being returaed.? The same spirit per- 
meated the jurisprudence of Rome. ‘The 
charge of burial was first upon the person to 
whom it was delegated by the deceased, and 
next upon the scripti heredes, to whom the 
property was given; and if none, then upon 
the heredes legitimi,or cognati in order. The 
heir might be compelled to comply with the 
provisions of the will in regard to the burial 
of the deceased. For those who had no place 
of burial in their own right, the Pontifical 
College had power to provide. Tombs were 
either fumiliuria, into which any member of 
the family was admitted, or hereditaria, for 
one person and his heirs.* Over the greater 
part of Europe burials were regulated by the 
Canon Law. Every one was to be buried in 
the parish churchyard, or in his ancestral 
tomb, if he had any, or in such place as he 
might direct. A wife was buried with her 
last husband. If a person changed his place 


1 Gilbert v. Buzzard, 3 Phill. 335, 348. The practice 
of burial in churchyards is said to have been intro- 
duced into England by Cuthbert, Archbishop of Can- 
terbury, in 750. See 1 Burns’ Ecclesiastical Law, 334. 

2 Montesque’s Spirit of Laws, Book 30, ch. 19. 

3 See Taylor’s Civil Law, 77; 2 Domat’s Civil Law 
(Cushing’s ed.), secs. 2597, 2651-2657. 
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of residence, he was to be buried in the 
churchyard of his new residence.* 

In England, the burial of the dead is a 
subject of ecclesiastical cognizance. By the 
common law every person, with a few ex- 
ceptions, has the right to be buried in the 
parish churchyard; and after the body is 
once buried, it can not be removed without 
an order from the ordinary.5 Every person 
has a right to be buried, and the rem- 
edy for the violation of this right is 
found in the courts of justice. In the 
case of Regina v. Stewart, which was an ap- 
plication for a mandamus to compel overseers 
to bury a person, it was said that ‘‘every per- 
son dying in this country has a right to Chris- 
tian burial. * * * * It would seem that 
the individual under whose roof a poor person 
dies, is bound to carry the body, decently 
covered, to the place of burial; he can not 
keep him unburied, or do anything which pre- 
vents Christian burial; he can not therefore 
cast him out, so as to expose the body to vi- 
olation, or to offend the feelings or endanger 
the health of the living ; and for the same rea- 
son he can not carry him uncovered to the 
grave.”’ 

The right to burial in a churchyard is sub- 
ject, however, to certain restrictions. Thus, 
a body was refused burial, without the pay- 
ment of extra fees, because of being enclosed 
in an iron coffin, on the ground that by such 
means future burials would soon be entirely 
prevented. In the course of a very learned 
and eloquent opinion, Lord Stowell used the 
following language: ‘‘The law to be found 
in many of our authoritative text writers cer- 
tainly says that a parishoner has a right to be 
buried in his own parish churchyard; but it 
is not quite so easy to find the rule in thuse 
authorities, that gives him the right to bury a 
large chest or trunk along with himself. This 
is no part of the original abstract right, nor is 


4 See Corvinuss Jus Canonicum. 

51 Burns’ Ecclesiastical Law (9th ed.), 206; Keep 
v. Wickes, 3 Phill. 264; King v. Coleridge, 2 B. & Ald. 
806. As tothe right of burial ina Catholic cemetery 
under the French Canadian law, see Brown v. Cure, 
L. R. 5 Privy C. C. 157. 

612 Ad. & El. 773; Kanavan’s Case, 1 Me. 226, 
where it was held an indictable offense to casta dead 
body into a river, thus depriving it of burial. So it 
was to prevent a coroner from holding an inquest in 
cases where it was required by law. 1 Bishop’s Crim. 
Law, sec. 468; Rex v. Soleguard, Andr. 231; Anon- 
vmous, 7 Mod. 10; Rex v. Proby, Keny, 250, 





it necessarily involved in it. That right, 
strictly taken, is to be returned to his parent 
earth for dissolution, and to be carried there 
for that purpose in a decent and inoffensive 
manner.’’ 7 

Upon the death of a person leaving an es- 
tate, the expenses of the funeral become the 
first charge upon the property in the hands of 
the executor. Such expenses are not re- 
garded as a debt, but as a charge upon the 
estate.? A husband must pay the expenses 
of his wife’s funeral, even though he is sep- 
arated from her at the time of her death; and 
a third person who voluntarily pays the ex- 
penses of burial suitable to her rank and sta- 
tion in life, can recover the amount expended 
from the husband.!° If the action is against 
an executor, the complaint should allege that 
the deceased left sufficient assets to cover the 
expenses; that the expenditure was suitable 
to the station in life of the deceased, and that 
the executor promised to pay, although this 
will generally be implied. But when an ex- 
ecutor pays the necessary expenses, & third 
person can not officiously intermeddle and in- 
cur other expenses and recover them from 
the executor.!2 Even where no such duty ex- 
ists, as in the case of an infant widow burying 
her husband, the law so far recognizes the 
relation of husband and wife, that it will en- 
force a contract made by the wife for the 
burial of her husband.?* So, a parent who 
has the means, is bound to provide a Chris- 


7 Giloert v. Buzzard, 3 Phill. 335. 

83 Redfield on Wills, 249; 2 Williams on Executors, 
898; Francis’ Estate, 75 Pa. St. 220; Rapptryae v. 
Russell, 1 Daly, 214; Hewett v. Bronson, 5 Daly, 1; 
Parker v. Lewis, 2 Dev. (S. C.) 21; Green v. Solomon, 
8 A. & El. 348; The King v. Wade, 5 Price, 621-627. 
Even in the case of an insolvent debtor. Edwards v. 
Edwards, 2 Cr. & M. 612. See Patterson v. Patterson, 
59 N. Y. 574; Ferriss v. Myrick, 41 N. Y. 315, revers- 
ing, 53 Barb. 77; Bowman vy. Tallman, 2 Rob. 385; 
Wilcox v. Smith, 26 Barb. 316; Mygatt v. Wilcox, 45 
N. Y. 806; Laboucher v. Tupper, 11 Moore P. C. 198. 

9 Fitzhugh v. Fitzhugh, 11 Gratt. 300. 

10 Jenkes v. Tucker, 1 H. Bl. 91; Ambrose y. Kerri- 
son, 10 UC. B. 776. 

ll Magennis v. Dempsey, I. L. 3 Com. Law, 327; 
Hapgood v. Houghton’s Ex’rs, 10 Pick. 154; Adams 
v. Butts, 16 Pick. 848; Green v. Salmon, 8 Ad. & El. 
348; Tugwell v. Heyman, 3 Camp. 298; Bradshaw v. 
Beard, 12 C. B. N. 8. 344; Cunningham vy. Reardson, 
98 Mass. 5388; Durell v. Driscall, 59 N. Y. 574. See 
Price vy. Wilson, 8 M. & W. 512. 

12 Hewett vy. Bronson, 5 Daly, 1. ‘ 

13 Chappell v. Cooper, 3 M. & W. 259. See Lawall 
v. Kreidler, 3 Rawle. 800, where it was held that the 
estate of a testator was not liable for the funerai ex- 
penses of his widow. 
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tian burial for his child, but he is not bound 
to incur a debt for that. purpose, even though 
the child remains unburied.14 

By the common law, the heir had no prop- 
erty in the body of the ancestor, nor could 
he bring a civil action against those who dis- 
turbed the remains when buried. The only 
protection for a grave, independent of eccle- 
siastical law, was by way of indictment. 
The person who had the freehold might bring 
an action of trespass against those who dis- 
turbed it, and recover damages, thus protect- 
ing him in the undisturbed possession of the 
remains. So it was felony to steal the 
shroud or other apparel, for the property in 
such remained in the executor or whosoever 
was at the charge of the funeral.!’ But this 
property in the coffin and shroud can not be 
taken for debt. Ina recent case it was said 
that, ‘‘where a human body has been interred 
with the knowledge and consent of those who, 
up to that time may have owned the coffin and 
shroud, these articles are irrevocably con- 
signed to the earth, and all property in the 
purchasers of them is at anend. They be- 
come mere adjuncts to the more worthy ob- 
ject, the human body, which they serve to 
enclose, whilst it is resolved into the dust 
from which it springs.’’ 3* 

One of the most important modern cases 
on the law of burial is Pierce v. Swan Point 
Cemetery,?° where the right of burial and 
property in a dead body was very fully con- 
sidered. A bill in equity was filed by the 
heir, seeking to compel the widow to return 
the body of the deceased, which had been re- 
moved from a family group of lots where it 
had rested for thirteen years, to its original 
resting place. The bill stated that the de- 
ceased was an earnest member of the congre- 
gation, that he was buried in the churchyard 
with the consent of the widow, and had been 
removed contrary to the express wish of the 
heir who was the owner of the lot. To this 


14 Regina v. Vann, 2 Den. C. C. 325. 

15 Regina v. Sharp, 40 Eng. Law & Eq. 581. 

16 See Adams vy. Rivers, 11 Barb. 398; Merest v. Har- 
vey. 5 Taunt. 442; Cook v. Ellis, 6 Hill, 465; Hickock 
v. Whitney, 4 Denio, 461. 

72 Black. Com. 429; Cower’s Case, 12 Co. 105; 
The King v. Lynn, 2 T. R. 783; Wonson v. Sayward, 
13 Pick. 402. As there was no property in a dead body 
there could be no felony committed of it. 2 Bishop’s 
Crim. Law, sec. 780; 2 East P. C. 652; 12 Coke, 106. 

18 Guthrie v. Weaver, 1 Mo. App. 136. 

1910 R. I, 227. 





bill the respondent filed a general demurrer 
for want of equity, which was overruled. Al- 
though there is no right of property in a dead 
body, using the word in its ordinary sense, 
yet the burial of the dead is a subject which 
interests the feelings of mankind to a greater 
degree than many matters of actual property. 
The universal feelings of mankind impose a 
duty to be discharged by some one toward 
the dead,—a right to be protected from viola- 
tion. It may therefore be considered as a 
kind of quasi property, and it would be dis- 
creditable to any system of law not to pro- 
vide some remedy in such a case. ‘‘But the 
person having charge of it,’’ says Potter, J., 
‘can not be considered as the owner of it in 
any sense whatever; he holds it only as a sa- 
cred trust for the benefit of all who may from 
family or friendship have an interest in it, 
and we think that a court of equity may well 
regulate it as such, and change the custody 
if not properly managed.’’?° The human 
body cai. not be made the subject of sale, and, 
in the absence of astatute to the contrary, a 
contract in relation to such body is invalid.?* 


20 Pierce v. Swan Point Cemetery, 10 R.I. 227. To 
the statement of the bill, that the deceased ‘‘was an 
active member of the congregation,’* which was evi- 
dently intended to bring the case within the rules of 
ecclesiastical law, the respondent irreverently answer- 
ed ‘‘that perhaps in the new light that is now 
vouchsafed him, his predilection for Unitarian asso- 
ciation may have become somewhat impaired.’’ 
Where a friend of the deceased sends the body by a 
carrier to relatives, he can not maintain an action 
against the carrier for neglecting to carryit. ‘*The 
plaintiff had no legal interest in this dead body, by 
reason of which he could maintain this action against 
the carrier without proof of a special contract with 
him. * * * * There was no agreement, or even 
request to carry the box without the body. The one 
is but the incident of the other, and can not be sevy- 
ered from it.’? Driscoll v. Nichols, 5 Gray, 488, per 
Thomas, J. 

21In 6 American Law Review, 182, we find an ab- 
stract of a curious case involving this question. The 
body of a wife, together with some clothing, was de- 
livered to surgeons for the purpose of having the 
throat dissected in orler to discover whether death 
had been caused by strangulation. The surgeons 
agreed to dissect only the throat; to perform the op- 
eration at the plaintiff’s house and in the presence of 
his friends; to inform the friends of the time of the 
funeral, and to give the body decent burial. Instead 
of fulfilling their contract, they kept the friends away 
by means of false statements; took the body to a med- 
ical college; placed timber, straw and carpet in the 
coflin; held funeral services over it, and on the day 
before the one named for the funeral, took it to the 
cemetery and left it for interment as a pauper. Upon 
the fraud being discovered, and a criminal prosecu- 
tion threatened, the body was restored, half dissected 
and crowded into a rough box. The husband brought 
an action for damages for a breach of contract, and 
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It is the husband’s right and duty to bury 
his wife; but when the body has once been 
buried, his control over it ceases and he has 
no right to remove it without the consent of 
the owner of the grave, or leave of the proper 
ecclesiastical, municipal or judicial author- 
ities.22 Butif he has never freely given his 
consent to the burial of his wife in the lot of 
another, with the understanding that it should 
be her final resting place, a court of equity 
will permit him to remove the body, coffin and 
tomb from such lot to his own land, and will 
prevent the owner of the lot from interfering 
with such removal.?? So, where a widow filed 
a bill against the brothers and mother of her 
husband to obtain the removal of the body to 
another cemetery, claiming the right to do so 
as executrix and widow, it was refused on 
the ground that her duty to bury the body 
terminated with the burial, and that as widow 
she had no.right to it after interment. 24 

In 1784, the funeral of Sir Barned Turner, 
proceeding from London to Hertfordshire, 
was stopped by an arrest of his body until his 
friends entered into an agreement for his 
debts. ‘‘But whether this coi¥ld be done le- 
gally may well be doubted.’’*> Lord Ellen- 
borough, in discussing the sufficiency of a 
consideration to support a promise, says: 
**As to the case there cited by him of a 
mother who promised to pay, on forbearance 
of the plaintiff to arrest the dead body of her 


the surgeons contended that as there was no property 
in a dead body, there could be no valid contract in re- 
lation to it for the breach of which an action would 
lie, and that there was no remedy for an injury to a 
corpse But the court held that the same reasons 
which forbid the sale of a human body as an article of 
merchandise, require that some person should have 
the right to the custody and care of the body for the 
purpose of securing it decent burial. For this pur- 
pose the law gives a husband a right to the dead body 
of his wife, a parent of a child, and a child of a par- 
ent. But it would be useless to give the right unless 
it is protected in its exercise. ‘*The body itself may 
not be property; but this right may be called, per- 
haps, a quasi property. At any rate, it is a right 
which the law will enforce, and for the infringement 
of which an action willlie.’’ See Guthrie v. Weaver, 
1 Mo. App. 1386; In re Presbyterian Church, 8 Edw. 
Ch. 155, 

22 Regina v. Sharp, 7 Cox CU. C. 214, 216; Pierce v. 
Swan Point Cemetery, 10 R. I. 227. 

23 Weld v. Walker, 130 Mass. 422. 

24 Wyncoop v. Wyncoop, 42 Pa. St. 293. 

2 1 Burns’ Ecc. Law, 259. Such attempts have been 
made in modern times, but such extreme diligence in 
collecting debts generally comes so near bringing Shy- 
lock within the jurisdiction of Judge Lynch, that it is 
seldom attempted. Some States have expressly for- 
bidden it by statute. 





son, which she feared he was about to do; it 
is contrary to every principle of law and mor- 
al feeling. Such an act is revolting to hu- 
manity and illegal, and therefore any promise 
extorted by the fear of it could never be val- 
id in law. It might as well be said that a 
promise, in consideration that one should 
withdiaw a pistol from another’s breast, 
could be enforced sgainst the paity acting 
under such unlawful terror.’’ 76 

The paramount right and duty of a husband 
to dispose of the body of a deceased wife by 
a decent sepulture in a suitable place, carries 
with it the right to erect over the place of 
burial a proper monument and memorial in 
accordance with the well known and estab- 
lished usage of the community.2” And any 
one who removes, or in any manner defaces, 
such monuments, is liable in damages to the 
person who erected them;* and, after his 
death, the action belongs to the heirs of him 
to whose memory the monument was erected, 
though it may have been severed from the 
freehold.29 Such vaults and monuments con- 
structed or erected upon a lot in a cemetery 
are the personal property of the holder of the 
lot, and he may remove them at his pleasure.” 
All rights in tombs are subject to police reg- 
ulations for the removal and preservation of 
the dead.*! A‘nd when they prove to be det- 
rimental to the public health, or are in dan- 
ger of becoming so, they may be closed 
against further use for burying purposes.* 


26 Jones v. Ashburtonham, 4§East, 455. 

27 Durell v. Haywood, 9 Gray, 249, 

28 Frances vy. Ley, Cro. Jac. 867;.Spooner vy. Brew- 
ster, 8 Bing. 136. Says Lord Coke: **Concerniug the 
building or erecting of tombs, sepultures, or monu- 
ments for the deceased, in church, chance], common 
chapel or church-ysrd, in a convenient manner, it is 
lawful, for it is the last work of charity that can be 
done for the deceased, who, while he lived, was a liv- 
ing temple of the Holy Ghost, with a reverend regard 
and Christian hope of a joyful resurrection; and the 
defacing of them is punishable by the common law.’’ 
3 Inst., 202. 

29 Sabin v. Hawkins, 4 N. H. 415. 

30 Barnes vy. Barnes, 6 Vt. 888; Ashman vy. Williams, 
8 Pick. 402; Prince v. Case, 10 Conn. 875. A trust to 
build and keep tombs or monuments in repair is so far 
charitable that it will beenforced. 2Perryon Trusts, 
sec. 760; Loyd v. Loyd, 2 Simons (N. S.), 255; Debt- 
er vy. Gardner, 7 Allen, 247; Suasey v American, etc., 
57 Me. 527; Grovener v, Hallum, Ambler, 643. See 
Moncrief v. Ross, 20 N. H. 484; Hullman v. Hon- 
comb, 5 Ohio St. 237, Brown v. Harris, 5 Ohio St. 2387. 

3'See Fisher v.McGirr, 1 Gray, lf; Baker v. Boston, 
10 Pick. 84; Vandine, petitioner, 6 Pick. 187; Nitin- 
gal, petitioner, 11 Pick. 68; Salem v. Eastern R.Co., 
98 Mass. 430; Dingley v. Bostou, 100 Mass. 544, 

82 Cooley on Const. Lim., 596; Brick Church vy. New 
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The growth of cities often renders it neces- 
sary to remove, not only tombs, but entire 
graveyards. At Rome it was one of the 
Twelve Tables, ‘‘Hominem mortuum in urbe 
ore sepelite neve vicinitate.’? The apirit of 
gain envies the dead even their ‘‘seven feet of 
earth.’’ Says Lord Stowell, in speaking of 
‘the City of London: ‘‘A comparatively small 
portion of the dead will shoulder out the liv- 
ing and their posterity. The whole environs 
of this metropolis must be surrounded with a 
circumvallation of ehurchyards, perpetually 
enlarging by being themselves. surcharged 
with bodies; if, indeed, landowners can be 
found willing to divert their ground from the 
beneficial uses of the living to the barren 
preservation of the dead.’’** The right of the 
legislature to provide for the removal of the 
dead from a cemetery is well settled,** and it 
may delegate such power to municipalities.® 

In the case of Craig v. First Presbyterian 
Church, Chief Justice Agnew delivered a 
dissenting opinion, admitting the right of the 
State in the exercise of its police power, to 
regulate graveyards for the public good, and 
to remove decaying matter for the preserva- 
tion of the public health, but denying the 
right of removal for individual or private in- 


York, 5 Cow. 538; Coates v. New York, 7 Cow. 604; 
Kincade’s Appeal, 66 Pa. St. 411. Astothe general 
power of regulating places of burial, see Woodlawn 
‘Cemetery v. Everett, 118 Mass. 354; Lake View v. 
Rose Hill Cemetery, 70 Ill. 191. A cemetery is not a 
nuisance in itself, and if it becomes such by circum- 
stances, such circumstances must be alleged in the 
bill for relief against it. Begin v. City of Anderson, 
28 Ill. 79; Lake View v. Litz, 44 Ill. 81; Dunning v. 
Aurora, 40 Ill. 481; Barnes v. Hathorn, 54 Me. 124; 
Musgrove v. St. Louis Church, 10 La. Ann. 431; Elli- 
son v. Commissioners, etc.,5 Jones Eq. 57; New Or- 
leans v. St. Louis Church, 11 La. Ann. 244, 

83 Gilbert v. Buzzard, 3 Phill. 335. 

84In Brick Church v. New York, 5 Cow. 538, it was 
held that an act which, in 1823, prohibited the use of 
land as a cemetery which had been conveyed to the 
church for that purpose in 1766, was constitutional. 
In Coates v. New York, 7 Cow. 585, an act authorizing 
the city to enact by-laws in restraint of burial, was 
held constitutional as resting upon the same ground as 
the right to provide for the suppression of nuisances. 
In Kincade’s Appeal, 66 Pa. &t. 411, a party purchased 
a piece of ground and used it as a grave-yard. After 
the growth of the city around it, it became a nuisance, 
and the legislature passed an act providing for the re- 
moval of the bodies, which was held valid. See Jnre 
Deanville Cemetery Ass’n., 66 N. Y. 569, overruling 
8s. C., 5 Hun, 462. 

35 Craig v. Presbyterian Church, 88 Pa. St. 42; Bo- 
gert v. Indianapolis, 138 Ind. 184; Mayor v. Slack, 3 
Wheeler U. Cas. 237; Austin v. Murray, 16 Pick. 121; 
1 Dillon on Mun. Corp., sec. 872. 

3688 Pa. St., 42. 





terests, whether it be for a church or a Sab- 
bath school. ‘‘Its purpose is to save money 
by taking ground appropriated for the dead. 

* * * Thus to coin money out of the 
bones of the dead, is to violate a purchaser’s 
right of sepulture, contrary to the instincts 
of the human race and the keenest sensibili- 
ties of the heart.’’ 

The use of burial grounds for purposes of 
private profit and speculation, has at all times 
been regarded as incongruous and censura- 
ble. They are places devoted not only to the 
undisturbed repose of the dead, but to the 
sentiments, affections and tender memories 
of the living. When the lawful public au- 
thorities take charge of them, the rights. of 
private persons must henceforth be limited to 
acts of preservation and embellishment. And 
even such acts must in some degree be re- 
stricted by the general taste and feeling of 
the community.*7 

A court of equity will restrain the in- 
vasion and quiet the possession of lands ap- 
propriated by a church corporation to the 
purposes of burial. Where land has been 
used as a cemetery and lots sold in per- 
petuity, the holder of the legal title will be 
restrained from destroying er defacing such 
graves, or doing any act inconsistent with its 
future use as a burial ground.*§ 

**This is not,’’ says Mr. Justice Story, ‘‘the 
case of a mere private trespass; but a public 
nuisance going to the irreparable injury of 
the Georgetown Congregation of Lutherans. 
The property consecrated to their use by a 
perpetual servitude or easement, is to be taken 
from them ; the sepulchres of the dead are to 
be violated; the feelings of religion and the 
sentiments and natural affections of the kin- 
dred and friends of the deceased are to be 
wounded ; and the memorials erected by pie- 
ty and love to the memory of the good, are 
to be removed, so as to leave no trace of the 
last home of their ancestors to those who may 
visit the spot in future generation. It can 
not be that such acts are to be redressed by 
the ordinary process of the law. The reme- 
dy must be sought, if at all, in the protect- 


87 Edwards v. Stonington Cemetery Ass’n., 20 Conn. 
476. 

88 Beatty v. Krutz,2 Pet. 566; Pierce v. Swann Point 
Cemetery, 10 R. I. 1; Trustees vy. Walsh, 57 Ill. 363; 
Moreland v. Richardson, 24fBeav. 33; The Church v. 
The Church, 2 Brews. (Pa.) 372; Rosseau vy. City of 
Troy, 49 How. Pr. 492; Story’s Eq. Jur., sec. 959. 
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ing powers of acourt of chancery, operating 
by its injunction to preserve the repose of the 
ashes of the dead, and the religious sensibil- 
ities of the living.’’ *° 

The right of sepulture in the burial ground 
of a church-yard, is not an absolute right, but 
a privilege t > be enjoyed so long as the ground 
continues to be the church-yard, and subject 
to any right which the church possesses to 
abandon it for purposes of interment.?° It is 
a right exclusive of any other of the congre- 
gation, but subject to the rights of the reli- 
gious corporation, which represents the prop- 
erty to the public, and remains the owner of 
the fee.44 The owner of the lot may bury 
whoever he pleases in it—black, white or yel- 
low.42 The mere fact of having friends and 
relatives buried in a cemetery belonging to a 
religious society confers no right or title up- 
on the survivors, and they can not prevent a 
sale of such cemetery by the corporation, and 
the rem oval of the remains when such remov- 
al is conducted according to law.* 

To enable one to question the constitution- 
ality of an act of the assembly authoriziag 
the removal of the dead, as impairing the ob- 
ligation of a contract, it is not enough to 
show that he has relatives interred in the 
ground ; he must show by the record that he 
has rights of sepulture in the ground, or 
some contract relation with the church.*4 

The mere payment of fees and charges to a 
religious corporation gives no title to the land 


39 As to the right to plow over graves in a private 
burial ground, on a farm which bas been conveyed 
several times without reservation, see Winter v. State, 
9 Ind. 172. 

# Richards v. First, ete. Church, 32 Barb. 42; Com- 
monwealth v. Dougherty, 107 Mass. 248; Richards v. 
Nonthurst, etc., 11 Abb. Pr. 30; Viele v. Osgood, 8 
Barb. 130. See Matter of the Brick Church, 3 Edw. 
Ch. 155; Roaseau v. City of Troy, 49 How. Pr. 492; 
Adams v. Collhurst, L. R. 2 Adm. & Ece. 30. 

4 Buffalo City Cemetery v. City of Buffalo, 46 N. Y. 
503; Price v. M. E. Church, 4 Ohio, 576; Soper v. 
Trinity Church, 109 Mass. 503. It has been said that 
rights in tombs are mere licenses and revocable at 
pleasure. McCrea v. Marsh, 12 Gray, 211; Buton v. 
S:heipf, 1 Allen, 133; Wood vy. Leadbitt, 13M. & R. 
838. 

4! Boileau v. Cemetery Cs., 2 W. N. C. 244. 
Where the grantor of a lot to be used asa burying 
ground reserved to himself and family the right to 
mark off alot ‘for their own and separate use for- 
ever, for the burial of their dead,’’ the privilege was 
held to be a personal one which could not be as- 
signed. Pearson v, Hartman, 12 W. N.C. 242. See 
Boileau v. Cemetery Co., supra. 

43 Windt v. German R. Church, 4 Sandf. Ch. 471. 

44 Kineade’s Appeal, 66 Pa. St. 411; Pierce v. M. E. 


( bhureh, 575. 





occupied by the body. Such payment ‘mere- 
ly confers the privilege of sepulture for the 
body'in the mode used and permitted by the 
corporation. ‘‘The grant of a pew in a 
church edifice creates a kind of right which 
appears to be in all respects analogous to that 
of a burial lot in achurchyard. * * * * 
The grant of a pew in a churck edifice in 
perpetuity, does not give to the pew owner an 
absolute right of property, as in a grant of 
land in fee. He has a limited, usufructory 
right only. * * * * It is said, indeed, 
in some of the cases, thatif the congregation 
or parish, from mere motives of convenience 
or ornament, resolves to pull down the old 
and erect a new church edifice, in such case 
the owaer is entitled to compensation; that 
is, the parish or church from whom the grant 
is derived, must not wantonly deprive the 
grantee of the benefit of the license, or priv- 
ilege, without making him compensation. 
But where it is an act of necessity, required 
by the condition of the building, or other im- 
perative agency, he has no claim whatever to 
compensation.’’* But where the vaults or lots 
are conveyed in fee by the religious corpora- 
tion, the right acquired is like that in any 
other real estate, and is as perfect without 
sepulture as when it has been used for that 
purpose. 46 


45 Gay v. Baker, 17 Mass. 435; Daniel v. Wood, t 
Pick. 102; Wentworth v. First Parish of Canton, 3 
Pick. 334; Howard v. First Parish of North Bridge- 
port, 7 Pick. 138; Fassett v. First Parish of Boylston, 
19 Pick. 361; Freligh v. Platt, 5 Cow. 494; Voorhees 
v. First Presbyterian Church, 8 Barb. 135; s. C., 17 
Barb. 108; Reformed Church v. Sangerties, 16 Barb. 
237; Cooper v. First Presbyterian Church, 32 Barb. 
222; Inre Brick Presbyterian Church, 3 Edw. Ch. 
133; Baptist Church v. Witherell. 3 Paige, 296; Kel- 
log v. Dickinson, 8 Vt., 266; Perrin v. Grange, 33 
Vt. 101; Church v. Wells, 11 Harr. 249. A cemetery 
or grave-yard can not be subjected to sale to pay for 
improvements on streets adjacent thereto. Louisville 
v. Nevin, 10 Bush. 549. A bankrupt’s interest in a 
vault does not pass to the assignee. Matter of Ely, 1 
N. Y. Leg. Obs. 131. A cemetery lot purchased by the 
funds of an estate is the joint property of the heirs 
for burial purposes. 2 W. N. C., 422. 

46 In re Brick Presbyterian Church, 3 Edw. Ch. 
155; Windt v. German Reform Church, 4 Sandf. Ch 
471; Rosseau v. City of Troy, 49 How. Pr. 492. A lot 
holder in a cemetery acquires no title by virtue of an 
unsealed, unacknowledged, unrecorded certificate, 
although he is mentioned therein as proprietor, and 
the grant is to him and his heirsforever. He acquires 
only the right to bury his dead in such lot, and to con- 
struct vaults and erect monuments. Partridge y. 
First M. E. Church, 39 Md. 631. See Kincade’s Ap- 
peal, 66 Pa. St. 411; Mayher v. Driscoll, 99 Mass. 281. 
When the charter of a burial society provides that it 
shall consist of such persons as might be ‘‘admitted 
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In a very learned and elaborate report by 
Hon. Samuel B. Ruggles, referee in the mat- 
ter of the widening of Beckman Sfreet in the 
City of New York, the following conclusions 
are given as deducible from the fact that no 
ecclesiastical element exists in the jurispru- 
dence of that State, or the framework of its 
government: 1. That neither the corpse, nor 
the burial, is legally subject, in any way, to 
ecclesiastical cognizance, nor to sacredotal 
power of any kind. 2. That the right to 
jury a corpse and to preserve its remains, is 
a legal right, which the courts of law will 
protect. 3. That such right, in the absence 
of any testamentary disposition, belongs ex- 
clusively to the next of kin. 4. That the 
right to protect the remains, includes the 
right to preserve them by separate burial, to 
select the place of sepulture, and to change 
it at pleasure. 5. That if the place of burial 
be taken for public use, the next of kin may 
claim to be indemnified for the expense of 
removing and suitably reinterring the remains. 

This report was adopted by the Supreme 
Court, and has been approved in many other 
cases, 47 Cuares Burke Etiorr. 

St. Louis, Mo. 


members and comply with the articles,’’ and such 
members are to be entitled one lot euch to hold fora 
burial place, ‘‘to his heirs and assigns forever,’’ the 
ownership of a lot is not equivalent to membership in 
the society. Commonwealth y. Union Burial Ground 
Society, 78 Pa. St. 308. 

47 Appendix, 4 Bradf. 503; Bogert v. City of Indian- 
apolis, 13 Ind. 188; State v. Tate, 6 Blackf. 112; State 
v. McClure, 4 Blackf. 328; Wyneoop v. Wyncoop, 42 
Pa. St. 293. See Jn re Pope, 5 Eng. Law & Eq. 585. 
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THE AUTHORITY OF AUCTIONEERS. 





It has been said that association with horses 
has a tendency to undermine morality, and it 
is equally true that when a horse forms the 
subject of litigation some very odd law is laid 
down, and contentions still more odd are set 
up. This is illustrated strongly in regard to 
the law of agency, which, when horses are 
concerned, is apt to assume an aspect quite 
different from that presented to less demoral- 
izing subjects of litigation. There is author- 
ity for the proposition that the servant of a 
horse-dealer sent to sell a horse has authority 
virtute officii to warrant it, even although he 
has express directions from his master not to 








warrant it, and without evidence that in sim- 
ilar instances the master has ratified the ser- 
vant’s warranty. When, however, it was 
attempted to apply this rule to the servants 
of persons who were not dealers, the judges 
shrunk from the task.! It is difficult to see 
the reason of the distinction, unless it be that 
any stick is good enough to beat a horsedeal- 
er; while the ordinary citizen unlucky enough 
to be saddled with a horse which does not 
suit him may send an imaginative groom to 
market without being responsible for any san- 
guine estimate which may be given of the 
quadruped’s qualities. There would be some- 
thing substantial in the distinction if any 
proof had ever been given that horsedealers 
habitually authorize their servants to warrant ; 
bat it may be confidently assumed that noth- 
ing of the sort can be proved against this wary 
race. The latest reported example of a con- 
tention, the only hope of which lay in the 
fact that there was a horse in the case, and, 
therefore, anything might be decided, is 
Payne v. Leconfield. 2 

In this action the horsedealer failed, and to 
that extent the case muintains the ill luck of 
his class in courts of law; but, in this in- 
stance, it was he who was setting up an im- 
possible case of agency. The horsedealer, in 
this case, bought the horse, which was sold by 
auction on behalf of Lord Leconfield, the de- 
fendant. When it was brought out in the 
auctioneer’s yard the horse was suffering from 
a discharge from the nostrils; but the auc- 
‘tioneer reassured the bidders that they need 
not be afraid, and that he should sell her on- 
ly as having a cold. This evidence, if ac- 
cepted by the jury, would, undoubtedly, have 
supported a verdict that the auctioneer war- 
ranted the horse; but the defendant’s case 
was a denial that the auctioneer had any au- 
thority to warrant. In support of this con- 
tention it was proved that the auctioneer had 
sent a printed form which was partially filled 
up on the defendant’s behalf. By this form, 
so filled up, the defendant was only commit- 
ted to the statement that the horse was brown 
in color, was a mare, was aged and ‘‘had car- 
ried a hunt servant;’’ while the spaces for 
such entries as *‘quiet in harness,’’ ‘‘quiet to 
ride,’’ *‘if veterinary surgeon’s examination 


1 Brady v. Todd, 30 Law J. Rep. C. P. 223. 
2 Reported in the December number of the La& 
Journal Reports. 
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allowed,’’ were significantly left blank. The 
action was tried by Mr. Justice Bowen, but 
the jury were unable to agree; and, doubt- 
less, some sympathy was felt for the plaintiff, 
whose stable had been infected by the horse, 
which was, in fact, suffering from chronic 
glanders. The learned judge thereupon, in 
order to give the case a turn which might 
finally decide it, ordered judgment to be en- 
tered for the defendant, on the ground that 
there was no evidence of authority. Upon 
this a motion was made for a new trial, which 
was argued before Mr. Justice Grove and Mr. 
Justice Mathew. Mr Justice Grove exhibited 
the usual reluctance of judges tu say that there 
was no evidence of authority ; but, as the case 
had not been decided by the jury, he was 
driven to consider the bare question, and he 
decided it in favor of the defendant. The 
only evidence, in fact, was that the alleged 
agent was an auctioneer, and had the horse 
for sale. There was no evidence of custom, 
and no avthority in the English law books 
that there was such authority inherent in the 
character of an auctioneer. Mr. Justice Mat- 
thew. took very much the same view, adding, 
what seems not a very solid reason, that the 
plaintiff must have known that no warranty 
was intended, because he only gave fifteen 
guineas for the horse. When we remember 
what the warranty suggested was—namely, 
that the horse was free from contagious -dis- 
ease—the price given throws no light on the 
view taken of the transaction by the buyer. 
For a horsedealer to take a glandered horse 
into his stables would be something like ruin, 
although it was given him for nothing. 

In fact, the only shred of authority produ- 
cible by the plaintiff was that of Story. Two 
passages were cited from this learned writer, 
who is speaking, not of horses, but of agents, 
and who, therefore, is entirely free from the 
bias inherent in horse cases. He says?: “A 
literal adherence to the common course of 
business may sometimes, under peculiar cir- 
cumstances, defeat the very objects of the 
agency; and new and unexpected emergen- 
cies and necessities of such a critical nature 
may arise, as, if one may use the expres- 
sion, will expand the authority beyond its 
ordinary limits, and justify even a deviation 
from its ordinary limitations and import.’ 


3 Story on Agency, sec. 8). 





These are vague words, which the plaintiff’s. 


counsel adapted to their needs with ingenuity. 
It was said that the object of the agency in 
question was to sell the horse; that the horse 
would not have been sold unless the auction- 
eer had warranted it free from contagious 
disease ; and, therefore, he had a sort of au- 
thority from necessity to warrant it. This 
theory might be indefinitely extended. Sup- 
pose an agent has a dozen things to sell, and 
he finds that he is obliged, in order to catch a 
particular purchaser, to make a particular 
representation in each case; he thus might 
make a dozen warranties when he had not au 

thority to make one. What Story meant we 
do not presume to say; but he can hardly 
have intended his words to allow a seller’s 
agent authority to make any representation if 
he finds the goods do not go off unassisted. 
The other passage relied on is much more 
specific. Story says: * ‘‘The verbal declara- 
tions of an auctioneer at the sale, at least 
where they do not contradict the written par- 
ticulars of the sale, are admissible against the 
principal, and binding on him, as an incident 
to his authority to sell;’ adding in a note— 
‘whether an auctioneer has, virtute officii, a 


right to warrant the goods, does not seem to. 
The: 
If Story be: 


be perfectly clear upon the authorities.’ 
note is not of great importance. 
right as to representations, the application of 
the rule to warranties follows. The differ- 
ence between warranties and representations 
is a difference in the character of the com- 
munication made by the agent to the purchas- 


er, and does not affect the authority of the: 


agent. If the agent has authority to bind 
the principal by representations, it is reason- 
able that he should have authority to bind him 
by a warranty, although, if the matter de- 
pended on express authority, power to make 
representations is, of course, a different thing 
from power to warrant. ‘The dictum of Story 
must now be considered overruled; and it is 
not easy to see on what grounds it was based. 
The purchaser has always a right of action 
against the agent who makes a warranty in 
excess of his instructions. There is no rea- 
son why the law should favor buyers at auc- 
tions rather than sellers. Both equally bene- 
fit from the institution, and it is enough for 
the law to keep an even hand between them. 


4 Story on Agency, sec. 107, 
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There appears to be no sufficient reason why 
the rule of law that a man is bound by his 
own contract, but not by the contract of 
another unless he gave authority, should be 
extended in favor of purchasers in cases in 
which auctioneers are the agents of sellers. — 
Law Journal. 4 








CORPORATION — DISSOLUTION — STOCK- 
HOLDER'S LIABILITY—STATE AND FED- 
ERAL JURISDICTION. 





BURGESS v. SELIGMAN. 


United States Supreme Court, October Term, 1882. 


By astatute of Missouri, stockholders of a corpora- 
tion at its dissolution are liable for its debts; but it is 
provided that no person holding stock as executor, 
administrator, guardian or trustee, and no person 
holding stock as collateral security shall be personally 
subject to such liability, but the persons pledging 
such stock shall be considered as holding the same and 
liable; and the estates and funds in the hands of ex- 
ecutor, etc., shall be liable: Held, 


1. That persons to whom stock of a corporation is 
pledged as collateral security by the corporation itself 
are within the exemptions of the statute. 

2. That certificates of the stock absolute on their 
face, issued to a creditor as collateral security, or in 
trust, may be shown to be so held by evidence in pais. 

8. That the holder of such stock as collateral secu- 
rity, or in trust, though he vote on such stock, is not 
thereby estopped from showing that the stock belongs 
to the company and not to him, and that he only holds 
it as collateral security. 

4. The Supreme Court of Missouri, after the trans- 
action arose, and afterthe circuit court had decided 
this case, made a contrary decision against the same 
stockholders, at the suit of another plaintiff, holding 
that the clause of exemption in the statute does not 
extend to persons receiving stock as collateral securi- 
ty from the corporation itself; and this decision be- 
ing urged as conclusive upon the Federal courts: 
Held, that this court is not bound to follow the deci- 
sion of the State court in such a case, 


5. The Federal courts have an independent juris- 
diction in the administration of State laws in cases be- 
tween citizens of different States, co-ordinate with, 
and not subordinate to, that of the State courts, and 
are not bound to exercise their own judgment as to 
the meaning and effect of those laws. 


6. But since the ordinary administration of the law 
is carried on by the State courts, it necessarily hap- 
pens that by the course of their decisions rules are es- 
tablished which becomes rules of property and action 
in the State, and have all the effect of law—especially 
with regard to the law of real estate and the construc- 
tion of State constitutions and statutes; such estab- 
lished rules are always regarded by the Federal courts, 
no less than by the State courts themselves, as author- 
itative declarations of what the law is. 

7. Rut where the law has not been thus settled, it is 
the right and duty of the Federal courts to exercise 
their own judgment, as they also always do in refer- 
ence tc the doctrines of commercial law and general 





jurisprudenee; and when eontracts and transactions 
have been entered into and rights have accrued there- 
on under a particular state of the decisions, or when 
there has been no decision of the State tribunals, the 
Federal courts properly claim the right to adopt their 
own interpretation of the law applicable te the case, 
although a different interpretation may be adopted by 
the State courts after such rights have accrued. 

8. But even in such cases, for the sake of harmony 
and to avoid confusion, the Federal courts will lean 
toward an agreement of views with the State courts 
if the question seems to them balanced with doubt. 

9. Acting on these principles of comity, the courts 
of the United States, without sacrificing their own 
dignity as independent tribunals, endeavor to avoid, 
and in most cases do avoid, any unseemly conflict 
with the well considered decisions of the State courts. 

10. As, however, the very object of giving to the 
national courts jurisdiction to administer the laws of 
the States in controversies between citizens of differ- 
ent States was to institute independent tribunal which 
it might be supposed would be unaffected by local 
prejudices and sectional views, it would be a derelic- 
ion of their duty not to exercise an independent 
judgment in cases not foreclosed by previous adjudi- 
cations. 

11. A judgment entered by consent for a specific 
amount, subject to any credits which the defendant 
may produce vouchers for, is good as between the 
parties themselves and their privies. 


In error to the Circuit Court of the United 
States for the Eastern District of Missouri. 

Mr. Justice BRADLEY delivered the opinion of 
the court: 

This isan action brought by the plaintiff, Bur- 
gess, against J. & W. Seligman & Co., as stock- 
holders of the Memphis, Carthage & Northwest- 
ern Railroad Co., under a statute of the State of 
Missouri, to recover a debt due to him by the 
company. The plaintiff, in his petition, alleges 
that, on the 5th of November, 1874, judgment was 
rendered in his favor against the corporation by 
the District Court of Cherokee County, Kansas, 
for $73,661, which remains unsatisfied; that, in 
December, 1874, the corporation was dissolved; 
and that the defendants, at the date of the disso- 
lution and jndgment, were, and still are, stock- 
holders of the corporation to the amount of 
$6,000,000, on which there is due and unpaid 
$1,000,000, and that he demands judgment for the 
amount of his debt. Joseph Seligman. the prin- 
cipal defendant, answered, denying that the de- 
fendants were ever stockholders, or subscribers to 
the stock, of the corporation, and setting forth 
certain facts and circumstances (stated in the 
findings) under which the stock alleged to be 
theirs was merely deposited in their hands by the 
corporation in trust fora temporary purpose by 
way of collateral security, to be returned when 
that purpose was accomplished. 

The cause was tried by the court and judgment 
rendered for the defendants on certain findings of 
facts, and the question here is, whether the facts 
as found are sufficient to support the judgment. 

The principal facts upon which the case must 
turn are substantially the following: 
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The Memphis, Carthage & Northwestern Rail- 
road Co. was a corporation organized under the 
general laws of Missouri, with an authorized cap- 
ital of ten milllons of dollars. On the 10th of 
March, 1872, a contract in writing was entered 
into between the corporation and J. & W. Selig- 
man & Co. (the defendants), which is set forth in 
the findings. In the recitals of this contract it 
was stated that certain municipal subscriptions, 
in the shape of bonds, to the amount of $645,- 
000 had been obtained in aid of its construction; 
and that a portion of the road (twenty-seven 
miles) was already graded, bridged and tied, and 
the right of way obtained, and all paid for by the 
proceeds of said subscriptions, and that the com- 
pany now sought additional capital for procuring 
iron and. equipment for the road by the sale of its 
first mortgage bonds; it was, therefore, agreed 
that the railroad company should furnish the cap- 
ital necessary to completely prepare the road for 
the iron, and would execute and deposit with the 
defendants their entire issue of first mortgage 
bonds, to wit, five millions of dollars, and a ma- 
jority of their capital stock authorized to be is- 
sued, ‘‘said stock to remain in the control of said 
party of the second part [J. & W. Seligman & 
Co.] for the term of one year at least.”” ‘The lat- 
ter agreed to purchased two thousand tons of rail- 
road iron under the railroad company’s direction, 
and from time to time to make advances of cash 
during the completion of the road, not exceeding 
two hundred thousand dollars (including the 
amount paid foriron), and to receive interest 
thereon at the rate of seven per cent. per annum 
until reimbursed by sale of the bonds. They 
were to have the privilege for the term of twelve 
months of calling any portion of the five millions 
of bonds at the rate of seventy cents currency and 
accrued interest less two and a haif per cent., and 
if more bonds were sold than enough to iron the 
road, they should advance funds to purchase roll- 
ing stock $2,000 per mile, the balance to remain 
with them on deposit on interest at the rate of 
call loans to pay any deficiency in net earnings of 
the road to meet demands for interest on the 
bonds. If the bonds, or part of them, could not, 
for any unforseen cause, be negotiated during the 
next twelve months, the company were to repay 
to J. & W. Seligman & Co. all moneys advanced 
by them with interest at the rate of seven per 
cent. per annum and a commission of twe and a 
half per cent. on all bonds returned. This is the 
purport of the written agreement. 

On the lst of May, 1872, a trust deed was exe- 
cuted by the company on its railroad and appurt- 
enances to Jesse Seligman and John H. Stewart, 
trustees, to secure the company’s bonds. On the 
llth of May. 1872, the following resolution of the 
directors was passed: ‘It is ordered by the board 
of directors that in making negotiations for 
money with J. C. W. Seligman & Co., certificates 
for a majority of the capital stock of this com- 
pany be issued to the said J. & W. Seligman & 
Co., to hold in trust for the period of twelve 





months, and that such certificates be signed by 
the president and secretary, with the corporate 
seal of this company affixed.”* A stock certificate 
for 60,000 shares, or $6,000,000, was accordingly 
issued in the usual form to J. & W, Seligman & 
Co. This certificate was delivered to the defend- 
ants, but the court finds that they never sub- 
scribed for the stock, nor agreed to do so, and ob- 
tained it only in the manner set forth. The list 
of stockhold: rs on the stock book of the company, 
required by law to be kept, contains the names of 
certain townships which contributed aid to the 
road, and several individuals, including J. & W. 
Seligman, but not the amount of shares. The 
stock transfer book (also required by law) cen- 
tained the same list, with date, number of shares 
and the amount carried out opposite to each 
name. The name of J. & W. Seligman appeared 
therein as follows: 





Amount in 

















7 ‘ "No. of 
Names. ‘ouemnaaees Date. Shares. of | Aout Dollars. 
| } 
* * * * of * * + * * als * * ie * * * 
J.& W. 16,000,000, six 
Seligman.) N. 1872." thousand millions. 
| 2 (held in 
escrow) 
| | 








The court further found that shortly after the 
contract of March 14, 1872, Joseph Shippen, an 
attorney, of St. Louis, saw and examined its pro- 
visions, ard a few days after told Burgess (the 
plaintiff) of the contract, and that thereby the 
Seligmans were to have centrol of the road and 
of the stock and bonds, and told Burgess it would 
be well for him to have a talk with Joseph Selig- 
man before entering into contract with the rail- 
road for its construction. Burgrss accordingly 
saw Seligman, and testified that the following 
conversation ensued : 

‘I told him I had been constructing on that 
Carthage road, and that I understood he was in- 
terested in the road now, and [ would like to talk 
to him on that metter; that this company owed 
me—or Cunningham, who was the president of 
the corporation—that he owed me then some 
money for work I had done hetween there and 
Pierce City, and I wanted to know what the pros- 
pect was for pushing the work forward, the means 
of getting the iron, and so on, and he said: ‘I 
think the best thing you can do is to go on with 
the work westward, and we will have ample 
means to get hold of the local bonds.’ It seems 
Cunningham had represented to h‘m that there 
was local means enough to grade the road, and he 
suggesteé to me then that I would be safe in going 
on and entering into such a contract, and then he 
mentioned that he thought it would be better for 
all parties if the road was built and the work 
prosecuted westward.”’ 

Afterwards, on June 14, 1872, Burgess entered 
into a contract with the ra lroad company for the 
construction of the road from Carthage, Mo., to 
Independence, Kansas. He immediately began 
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work under the contract, and so continued until 
the fall of 1873. The bonds of the company to the 
amount of $864,000 were issued and were nego- 
tiated and sold by J. & W. Seligman & Co., they 
themselves becoming holders of over $400,000 
thereof. The stock issued to them was voted on 
by proxy at two successive annual meetings for 
election of directors. The company being unable 
to meet the interest on the bonds, the road and 
property were delivered to the trustees of the 
mortgage and sold in December, 1874, and Joseph 
Seligman and Josiah Macy, as a bondholder’s 
committee, became purchasers thereof, and the 
railroad corporation was dissolved in conformity 
with the laws of Missouri about the same time. 

On the 5th of November, 1874, Burgess obtained 
judgment in the district court of Cherokee 
County, Kansas, against the railroad corporation 
for work and materials under his contract, for the 
sum of $73,661, which judgment recited that it 
was entered by agreement, with a stipulation that 
it would be entitled to a credit of the amount 
which had been paid by the railroad company to 
sub-contractors and laborers of the plaintiff,when 
the exact amount thereof should have been ascer- 
tained and proper vouchers furnished. No cred- 
its, however, were claimed. The present action 
was brought to recover the amount of this judg- 
ment. 

The findings also set out the contract made by 
Burgess and his associates with the railroad com- 
pany, 14th June, 1872, for constructing the road, 
by which it appeared thas they agreed to take 
their pay in township bouds, so far as the same 
should be furnished. Upon these facts the court 
gave judgment in favor of the defendants. Bur- 
gess brings the case here by writ of error. 

The statutory provision upon which the action 
is founded is the 22d section of Article [, of the 
act of Missouri relating to private corporations (1 

_ Wagner’s Stat., ch. 37) ,which declares as follows; 
“If any company, formed under this act, dissolve, 
leaving debts unpaid, suits may be brought 
against any person or persons who were stock- 
holders at the time of such dissolution without 
joining the company in such suit, and if judg- 
ment be rendered and execution éatisfied, the de- 
fendant or defendants may sue all who were stock- 
holders at the time of dissolution for the recovery 
of the portion of such debt for which they were 
liable.” 

By sec. 9 of Art. II., of the same chapter, it is 
enacted as follows: **No person holding stock in 
any such company as executor, administrator, 
guardian or trustee, and no person holding such 
stock as collateral security, shall be -personally 
subject to any liability as a stockholder of such 
company, but the person pledging such stock 
shall be considered as holding the same, and shall 
be liable asa stockhoider accordingly, and the es- 
tates and funds in the hands of such executor. ad- 
ministrator, guardian or trustee shall be liable, in 
like mannerand to the same extent, as the testator 
or intestate, or the ward or person interested in 








such fund, would have been if he had been living 
and competent to act, and held the stock in his 
own name,” 

The first question for consideration is whether 
the plaintiff's claim was established. He relied 
on the judgment recovered by him against the 
corporation in Kansas. It is contended by the 
defendants that this judgment does not establish 
any debt due to the plaintiff. But we think that 
the objection is not sound. The judgment, as 
against the corporation and its privies, does estab- 
lish the debt named therein as due to the plaint- 
iff, but subject to a defeasance for such an amount 
as might be shown to have been paid to sub-con- 
tractors and laborers by the corporation. The 
defendants, as well as the corporation, were at 
liberty to show any credits which, by the stipula- 
tion, were properly applicable in reduction of the 
amount of the judgment. None such were shown, 
or attempted to be shown. Until such credits 
were shown the judgment stood valid for the 
whole amount. It was not for the plaintiff, but 
for the defendants, to show that any such credits 
existed. 

The next and principal question is, whether J. 
& W. Seligman & Co., or J. & W. Seligman, were 
stockholders of the Memphis, Carthage and 
Northwestern Railroad Company within the 
meaning of the law. Did the 60,000 shares of 
stock belong to them? or did they hold it by way 
of trust or as collateral security for the fulfilment 
of the company’s obligations in relation to the 
bonds. The courts in England, and some in this 
country, have gone very far in sustaining a lia- 
bility for unpaid subscriptions to stock against 
persons holding the same in any capacity what- 
ever, whether as trustees, guardians or executors, 
or merely as collateral security. It can not be 
denied that, in some cases, the extreme length to 
which the doctrine has been pushed has operated 
very harshly; and in cases in which the corpora- 
tion itself has no just right to enforce payment, 
and where no bad faith or fraudulent intent has 
intervened, it may be doubted whether creditors 
have any better right, unless by force or some ex- 
press provision of a statute. The Missouri stat- 
ute recognizes the justice of making a discrimin- 
ation between those who “hold stock in their own 
right, and those who hold it merely in a repre- 
sentative capacity, or as trustees, or by way of 
collateral security. 

Upon a careful examination of the facts found 
in this case we do not see how a reasonable doubt 
can exist, that the Seligmans held the stock in 
question as trustees and custodians by way of col- 
lateral security for themselves and the purchasers 
of the bonds. That was clearly the intent of the 
parties, declared in almost 80 many words; and 
that intent must prevail unless, by some inad- 
vertency In carrying it out, the Seligmans have 
been unwittingly caught in some legal snare of 
which the creditors can take advantage. By the 
contract executed between them and the corpo- 
ration they were to act as its financial agents in 
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the disposal of its bonds, and to make advances 
“of money from time to time to enable the com- 
pany to get the necessary iron for completing its 
road and equipment for running it. The com- 
pany were to prepare the superstructure and pro- 
cure the ties and everything necessary by way of 
preparation for laying the iron down; and was to 
do this by means of the resources it had already 
secured, and expected ty obtain from the town- 
ship subscriptions in order that the mortgage 
to be given as security for the bonds might 
be good and valid for that purpose; and the 
company further agreed to deposit with Se- 
ligman & C». a majority of its capital stock, 
to remain in their control for the term of 
one year at least. The reasonable inference is, 
that this deposit of stock was to be made for the 
purpose alleged in the defendant’s answer, name- 
ly, as security for the payment of the bonds, and 
to enable Seligman & Co. to control the corpora- 
tion and see that its affairs were honestly con- 
ducted and the earnings properly applied. The 
resolution of the directors. adopted for carrying 
out this agreement, is to the same purport and 
effect; it directs that, in making negotiations for 
money with Seligman & Co., certificates for a 
majority of the capital stock should be issued to 
tnem to hold intrust for the period of twelve 
months; and when the stock was entered upon 
the transfer-book inthe name of J. & W. Selig- 
man, it was characterized as being ‘‘held in es- 
crow.” 

The terms used “may not have been strictly 
technical. The issuing of the stock in their 
names may not have been .a ‘‘deposit’’ or an ‘‘es- 
crow”’ in the strict sense of those words; but the 
intent is very clear, that the stock was not to be 
regarded as their stock, but as belonging to the 
company, though in their names, and that it was 
to be held by them simply as a security. They 
never subscribed for the stock, they never became 
indebted to the company for it, the company nev- 
er acquired any right to demand from them a sin- 
gle dollar on account of it. Though issued in 
form, it was only issued in a qualified sense, to 
subserve a specific purpose by way of collateral 
security for a limited period, and was returnable 
to the company when that purpose should be ac- 
complished. It seems to us that the Seligmans in 
taking and holding the stock, held it merely in 
trust by way of collateral security for themselves 
and others, and that they were therefore within 
the express exception made by the law in favor of 
those holding stock in that way. 

It is urged, however, that they are estopped 
from claiming the benefit of this exemption by 
their conduct in being represented and voting at 
stockholders meetings. But if the law allows 
stock to be held in trust, or as collateral security, 
without personal liability; and if, as we suppose, 
the clear effect of the contract was to create such 
a hulding in this case, we do not see how the doc- 
trine of estoppel can apply. The only parties to 
complain would be the other stockholders, who 





might, perhaps, complain that stock held merely 
in trust, or as collateral security, is not entitled to 
participate with them in the privilege of voting. 
But from them no complaint is heard. Creditors. 
could not complain, for, on the hypothesis that 
stock may lawfully be held at all in trust, or as- 
collateral security, without incurring liability to 
them, the act of voting on the stock can not iu- 
jure or affect them. In the absence of such a law 
the case might be very different. Undoubtedly it 
has been held in cases innumerable, that acting as 
a stockholder binds one as such; but that is where 
the law does not allow stock to be held at all with- 
out incurring all the liabilities incident to such 
holding. The present is an action at law based 
upon the supposed liability of the defendants un- 
der a statute which makes the distinetion referred 
to, and which does not make-all stockholders lia- 
ble indiscriminately. We think that this makes a 
material difference. If the defendants ean show, 
as we think they have shown, that they are with- 
in the exception of the statute, the statutory lia- 
bility does not apply to them. 

It is by no means clear, however, that J. & W. 
Seligman did not have a right to vote on the 
stock, even as against the stockholders. When 
the law provides that if a person holds stock as a 
trustee, or by gvay of collateral security only, he 
shall not be personally liable for the company’s 
debts, it supposes that the stock shall be holden, 
and that the pledgee or trustee shall be the hold- 
er. If, then, the law is to have any force or effect, 
the mere fact of holding can not be set upasa 
bar or estoppel against proof of the manner and 
character of such holding. And if such pledgee 
or trustee may be a holder of the stock in that 
character, is he bound to be perfectly passive in 
his holding? He will not be entitled to any divi- 
dends or profits, it is true; or, if he receives div- 
idends or profits, he must account therefor; but 
is it certain that he may not lawfully vote on the 
stock? An executor, administrator, guardian, or 
trustee certainly may vote; and where is the rule 
to be found that a holder for collateral security, 
under a law which permits such holding, may not 
vote on the stock so held without losing his char- 
acter as a mere pledgee? But, as before said, if 
the pledgee in voting the stock exceeds his rights 
as such pledgee, it can not have the effect of mak- 
ing the stock his own. No one is injured and no 
one can complain except the other stockholders 
whose rights are invaded. 

The line of authorities usually quoted to show 
that those who actually hold stock. and who man- 
ifest a voluntary or intentional holding by voting 
on it, or receiving dividends or other benefits from 
it, consists mainly of cases in which parties have 
been held as corporators or associates as between 
themselves and the corporation or joint stock 
association, and as such incidentally liable to the 
creditors of such companies. Sir Nathaniel Linds- 
ley, in hisable Treatise on Partvership,has amply 
discussed the whole subject upon the platform of 
the English decisions. His fundamental proposi-. 
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tion is this: ‘*The type then of a member or share- 
holder of a company is a person who has agreed 
to become a member, and with respect to whom 
all conditions precedent to the acquisition of the 
rights of a member have been duly ‘observed. 
* * * * ‘Jn practice difficulties are only pre- 
sented where this standard is not reached; and 
the important question really is to what extent it 
can be departed from, and membership be neyer- 
theless constituted.’’ Vol. I.,p. 128. He then 
devotes many pages to show, by adjudged cases, 
how a man may be held as a corporator by the 
company itself, by holding himself out as such, as 
by taking dividends, etc. Now,in the present 
case, the relation of J. & W. Seligman & Co. to 
the corporation is expressly settled and fixed 
by the written contract between them. We 
have already examined that contract, and have 
shown that the stock issued by the corporation to 
J. & W. Seligman & Co. was issued to them only 
as trustees and by way of collateral security. 
The proposition that the corporation could hold 
them as subscribers to its stock would be in flat 
defiance of the contract in whole and in every 
part. Wedo not know of any iron rule of law 
which would prevent them from shewing this con- 
tract relation between them and the company. It 
is the origin and foundation of their whole con- 
nection with it. The sufficiency of the evidence 
to control their status towards the company is 
another thing. Its competency seems to us free 
from doubt. When examined it shows, as before 
stated, that as between them and the company, 
the latter has no claim whatever against them in 
relation to the stock, except to have it returned 
when properly required, after the purpose of its 
issue had been accomplished. lt belongs to the 
company, and toit alone. J. & W. Seligman are 
mere trustees or custodians of it for a special pur- 
pose, that purpose being collateral security. 

In this connection we may properly refer to the 
decision of the Court of Appeals of Maryland in 
the case of Matthews v. Albert, 24 Md. 527, which 
was a case arising upon the Maryland statute 
from which that of Missouri was copied so far as 
relates to the exception of those holding stock in 
trust or as collateral security. That was a suitin 
equity brought against stockholders to render 
them liable for the company’s debts. One of 
them, by the name of Tieman, had loaned money 
to the corporation, and, as security for its pay- 
ment, a certificate of stock had been issued to 
him. After its issue an indorsement was made on 
it by the president of the corporation to the effect 
that it had been deposited with Tieman as collat- 
eral security for the loan. ‘The court said: 

“The claim of W. H. Tieman is for $2,000, 
money alleged to be loaned to the company on 
the 8th of January, 1859. But it is insisted by the 
appellees, that-'Tieman, instead of being a non- 
stockholding creditor, is, according to the evi- 
dence, a stockholder, and as much liable as the 
Alberts. Wedo not concur ia this view of the 
relation of ‘Tieman to the company, In our opin- 





ion, his claim is for morey loaned; and the stock 
transferred to him was held by him as collateral 
security for his loan, and so holding it, he is not 
personally subject to any liability as stockholder, 
but is protected by the provision of the 12th sec- 
tion of the act of 1852, ch. 338.” 

A similar decision in a case arising upon a like 
statute in New York was made by the Commis- 
sioners of Appeal of that State in the case of Mac- 
Mahon v. Macy, 51 N. Y. 155. The New York 
railroad act of 1850, as amended by the act of 
1854, made stockholders liable to the creditors of 
the company for the amount unpaid on their 
stock; but the 11th section of the act contained 
precisely the same provision as that in the 9th sec- 
tion of the Missouri law, that no person holding 
stock as executor, administrator, guardian or 
trustee, and no person holding stock as collateral 
security, should be personally subject to liability 
as stockholders, imposing the liability, however, 
as the Missouri law does, on the pledgor or cestui’ 
que trust. Macy was sued as a stockholder, and it 
was shown on the trial that the stock held by him 
was transferred to him as collateral security. The 
referee refused to give any effect to this evidence, 
holding that parol evidence could not be received 
to contradict or vary the written assignments or 
transfers, which were absolute in form. The 
Commissioners of Appeal, on this branch of the 
case, said: ‘In this he erred. It is always com- 
petent to show that an assignment or conveyance 
absolute in form, was only intended as a security. 
There is nothing in any statute which makes the 
books of the company incontrovertible evidence 
of ownership of stock. A person may be the ab- 
solute legal and equitable owner of stock without 
any transfer appearing upon the books. All the 
judges of the Commission concurred in this opin- 
ion. 

We do not see how any different conclusion 
could logically have been arrived at. If the law 
declares that stock held as collateral security shall 
not make the holder liable, surely it must be com- 
petent to show that it isso held. And when this 
fact is once established, there is an end of the ap- 
plication of estoppel, unless it can be invoked by 
some party who has been specially misled by the 
conduct of the defendants. 

It is urged by the plaintiff, in this case, that the 
defendants are estopped as to him, because of a 
certain conversation between Joseph Seligman 
and himself before he entered into the contract 
for construction. We have carefully examined the 
account given of this conversation by the plaintiff 
himself, and we see nothing in it which at all 
compromises the defendants on the question of 
their actual status and position in the affairs of 
the company. Especially may this be said in view 
of the fact that, prior to the conversation, an at- 
torney, who had inspected the contract of Selig- 
man & Co., told him of it, and that it would be 
well for him to have a talk with Joseph Seligman 
before entering into contract with the railroad 
company for its construction. The general pur- 
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port of the conversation which he afterwards had 
with Seligman was, that Seligman advised him to 
take the contract and go on with the work, as the 
best thing for all parties, as there would be ample 
means to get hold of the local bonds, which would 
be sufficient to grade the road. Surely there was 
nothing in this conversation to estop the defend- 
ants from showing what their real position was 
with regard to the stock which they held. 

But the appellant’s counsel, with much confi- 
dence, press upon our attention the decisions of 
the Supreme Court of Missouri on the questions 
involved in this case, and on the very transactions 
which we are considering. That court,since the 
determination of this case by the circuit court, 
has given judgment in two cases adversely to the 
judgment in this, and to the views above ex- 
pressed. The first case was that of Griswold v. 
Seligman, decided in November, 1880; the other, 
that of Fisher v. Seligman, decided in February, 
1882, in which the former case was substantially 
followed and confirmed. The case of Griswold v. 
Seligman seems to have been very fully and care- 
fully considered. We have read the opinion of 
the court, and the dissenting opinion of one of the 
judges with much attention, but we are unable to 
come to the conclusion reached by the majority. 

We do not consider ourselves bound to follow 
the decision of the State court in this case. When 
the transactions in controversy occurred, and 
when the case was under the consideration of the 
circuit court, no construction of the statute had 
been given by the State tribunals contrary to that 
given by the circuit court. The Federal courts 
have an independent jurisdiction in the adminis- 
tration of State laws, co-ordinate with, and not 
subordinate to, that of the State courts, and are 
bound to exercise their own judgment as to the 
meaning and effect of those laws. ‘The existence 
of two co-ordinate jurisdictions in the same ter- 
ritory is peculiar, and the results would be anom- 
alous and inconvenient but for the exercise of 
mutual respect and deference. Since the ordina- 
ry administration of the law is carried on by the 
State courts, it necessarily happens that by the 
course of their decisions certain rules are estab- 
lished which become rules of property and action 
in the State, and have all the effect of law, and 
which it would be wrong to disturb. This is es- 
pecially true with regard to the law of real estate 
and the construction of State Constitutions and 
statutes. Such established rules are always re- 
garded by the Federal courts, no less than by the 
State courts themselves, as authoritative declara- 
tions of what the law is. But where the law has 
not been thus settled, it is the right and duty of 
the Federal courts to exercise their own judg- 
ment; as they also always doin reference to the 
doctrines of commercial law and general juris- 
prudence. So when cuntracts and transactions 
have been entered into, and rights have accrued 
thereon under a particular state of the decisions, 
or when there has been no decision of the State 
tribunal<, the Federal courts properly claim the 





right to adopt their own interpretation of the law 
applicable to the case, although a different inter- 
pretation may be adopted by the State courts 
after such rights have accrued. But even in such 
cases, for the sake of harmony and to avoid con- 
fusion, the Federal courts will lean towards an 
agreement of views with the State courts if the 
question seems to them balanced with doubt. 
Acting on these principles, founded as they are 
on comity and good sense, the courts of the Uni- 
ted States, without sacrificing their own dignity 
as independent tribunals, endeavor to avoid, and 
in most cases do avoid any unseemly conflict with 
the well-considered decisions of the State courts. 
As, however, the very object of giving to the na- 
tional courts jurisdiction to administer the laws 
of the States in controversies between citizens of 
different States was to institute independent tri- 
bunals which it might be supposed would be un- 
affected by local prejudices and sectional views, 
it would be a dereliction of their duty not to ex- 
ercise an independent judgment in cases not fore- 
closed by previous adjudication. As this matter 
has received our special consideration, we have 
endeavored thus briefly to state our views with 
distinctness, in order to obviate any misapprehen- 
sions that may arise from language and expres- 
sions used in previous decisions. The principal 
cases bearing upon the subject are referred to in 
the margin, but it is not deemed necessary to dis- 
cuss them in detail. * 


*McKean v. Delaney’s Lessee, 5 Cr. 83; Polk’s Les- 
see v. Wendell, 9 Cr. 98: Thatcher y. Powell, 6 Wheat. 
127; Preston’s heirs v. Bowman, do. 581; Daly vy. 
James, 8 Wheat. 535; Elmendorf vy. Taylor, 10 Wheat. 
159-165; Shelby v. Guy, 11 Wheat. 367; Jackson vy. 
Chew, 12 Wheat. 167-168; Fullerton v. Bank of United 
States, 1 Pet. 614; Gardner v. Collins, 2 Pet. 85; 
United States v. Morrison, 4 Pet. 136; Green v. Neal’s 
Lessee, 6 Pet. 295-300; Graves v. Slaughter, 15 Pet. 
497; Swift v. Tyson, 16 Pet. 18-20; Carpenter v. Wash- 
ington Ins. Co., do. 511; Carroll v. Safford, 3 How. 
470; Land v. Vick, do. 486; Rowan v. Runnels, 5 
How. 139; Smith v. Kernochen, 7 How. 219; Nesmith 
v. Sheldon, do. 818; Williamson v. Berry, 8 How. 
558-9; Van Rensselaer v. Kearney, 11 How. 318; Web- 
ster v. Cooper, 14 How. 504; Ohio Life & Trust Co. v. 
Debolt, 16 How. 431-2; Beauregard v. New Orleans, 
18 How. 6500-503; Watson v. Taply, do. 519; Pease v. 
Peck, do. 598, 599; Morgan v. Curtenius, 20 How. 1; 
League v. Egery, 24 How. 266; Suydam v. William- 
son, do. 433; s. C., 6 Wall. 736; Leflingwell v. Warren, 
2 Black. 603; Mercer Co. v. Hackett, 1 Wall. 95, 96; 
Gelpcke v. City of Dubuque, 1 Wall. 175; Seybert v. 
Pittsburg, 1 Wall. 283-4; Havermeyer v. Iowa City, 3 
Wall. 294,303; Thompson vy. Lee Co., 8 Wall. 380; 
Christy v. Pridgeon, 4 Wall. 203; Mitchell v. Burling- 
ton, 4 Wall. 274-5; Lee Cc. v. Rogers, 7 Wall. 183-7; 
Butz v. Muscatine, 8 Wall. 583; City v. Lansom, 9 
Wall. 485; Olcott v. Supervisors of Fon du Lac, 16 
Wall. 678; Supervisors v. United States, 18 Wall. 81, 
82; Boyce v. Tabb, do. 548; Township of Pine Grove 
y. Talcott, 19 Wall. 677; Elmwood v. Marcy, 92 U.S. 
294; State Railroad Tax Cases, do. 617; Ober v. Gal- 
lagher, 93 U. 8. 207; Ottawa v. Perkins, 94 U. 8S. 260, 
267-8; Davie v. Briggs, 07 U.S. 6387-8; Fairfield v. 
Gallatin Co., 100 U. 8. 47, 55; Oates v. Bank of Mont- 
gomery, do. 245; Douglass v. Pike Co., 101 U. 8S. 686- 
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In the’present case, as already observed, when 
the transactions in question took place, and when 
the decision of the circuit court was rendered, not 
only was there no settled construction of the stat- 
ute on the point under consideration, but the Mis- 
souri cases referred to arvse upon the identical 
transactions which the circuit court was called 
upon, and which we are now called upon, to con- 
sider. It can hardly be contended that the Fed- 
eral Court was to wait for the State courts to de- 
cide the merits of the controversy, and then sim- 
ply register their decision; or that the judgment 
of the circuit court should be reversed merely be- 
cause the State court has since adopted a different 
view. If we could see fair and reasonable ground 
to acquiesce in that view, we should gladly do so; 
but in the exercise of that independent judgment 
which it is our duty to apply to the case, we are 
forced to a different conclusion. The cases of 
Pease v. Peck, 18 How. 598, and Morgan v. Cur- 
tenius, 20. How. 1, in which the opinions of the 
court were delivered by Mr. Justice Grier, are 
precisely in point. 

The cardinal position assumed by the State 
court is, that inasmuch as certificates of stock 
were in fact issued to, and accepted by, J. & W. 
Seligman, and they voted on the stock, they are 
absolutely estopped from denying that they are 
the owners of the stock, subject to all the liabili- 
ities incident to that relation; and that they can 
not have the benefit of the exception accorded by 
the law to those who hold stock as collateral se- 
curity, because, as the court holds, that exemp- 
tion only applies to those who have received stock 
in that way from some stockholder who can be 
made liable as a stockholder, and not to those who 
have received stock from the corporation itself by 
way of collateral security. 

The first position, that the acceptance of the 
stock, and voting upon it, absolutely precluded 
the defendants from denying that they are owners 
of the stock, has been already considered. The 
great mass of authorities relied on by the Supreme 
Court of Missouri, on this part of the case, En- 
glish as well as American, are cases in which par- 
ties have been held as corporators or associates as 
between themselves and the corporation, and up- 
on that footing have been held responsible to cred- 
itors when the rights of creditors have been in 
question. We think that we have sufficiently 
shown that these authorities can not govern the 
case in hand if any effect is to be given to the law 
of Missouri, exempting from personal liability 
those who hold stock in a fiduciary character, or 
by way of collateral security. We will, there- 
fore, briefly examine the other position, that this 
law does not apply to those who receive stock as 
collateral security from the corporation itself. 

The argument that the exemption from liability 
in cases of stock held as collateral security, ap- 


7; Barr>tt v. Holmes, 102 U. S. 655, Town of Thomp- 
son v. Perrine, 103 U.S. 816; s. c., October Term, 
1882 (106 U.S). 








plies only to those who have received it from third 
persons who were stockholders and who can be 
proceeded against as such, seems te us unsound, 
and contrary both to the words and the reason of 
the law. It takes for granted that stock can not 
be received as collateral security from the corpo- 
ration itself ard still belong to the corporation, 
and yet we know that such transactions are very 
common in the business of this country. The 
words of the statute are positive, and relate to all 
holders of stock for collateral security. They are 
as follows: ‘*No person holding stock in any such 
company as executor, administrator, guardian, or 
trustee, and no person holding such stock as col- 
lateral security, shall be personally subject to any 
liability as stockholder of such company.’’ The 
reason of this law is derived from the gross injus- 
tice of making a person liable as the owner of 
stock when he only holds it in trust or by way of 
security, and from the inexpediency of putting a 
clog upon this species of property, which will 
have the effect of making it available to the own- 
er, or of deterring prudent and sensible men from 
accepting positions of trust where any such prop- 
erty is concerned. It seems to us that not only 
the law, but the reason upon which it is founded, 
applies to the holders of stock as collateral secur- 
ity, whether received from an individual or from 
the corporation itself. It is argued, hewever, 
that the remaining words of the law are repug- 
nant to this view. These words are as follows: 
“But the person pledging such stock shall be con- 
sidered as holding the same, and shall be liable as 
a stockholder accordingly, and the estates and 
funds in the hands of such executor, administra- 
tor, guardian or trustee shall be liable, in like 
manner and to the same extent, as the testator or 
intestate, or the ward or person interested in such 
fund, would have been if he had been living and 
competent to act, and held the stock in his own 
name.”’ The argument is, that these words im- 
ply that there must always be some person or es- 
tate to respond for the stock, or else the exemp- 
tion can not take effect. The obvious answer is, 
that this clause fixes the liability upon the pledg- 
or as astockholder, where there is a pledgor who 
can be made liable in that character. When the 


' corporation pledges its own stock as collateral 


security, though it can not be proceeded against 
as a stockholder eo nomine, the reason is because 
it is primarily liable,before all stockholders,for all 
its debts. In sucha case the clause last quoted 
would not strictly apply to it; but the holder of 
its stock as collateral security would be within 
both the letter and the spirit of the first clause. It 
is supposed that some flagrantinjustice would en- 
sue if there was not some one who could be 
reached as a stockholder in every case of stock 
pledged as collateral security; hence, stock 
pledged by the corporation itself must be regard- 
ed as belonging to the pledgee, though no other 
pledgee of stock is treated in this way. Where is 
the justice of this? Why should the stock be 
necessarily considered as belonging to some one 
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besides the corpuration itself? Is any one harmed 
by considering the corporation as its true owner? 
If the stock had not been issued as collateral se- 
curity, it would not have been issued at all; it 
would not have been in existence. Would the 
creditors have been any better off in such case? 
They are better off by the issue of the stock as 
collateral, because the general assets of the com- 
pany have received the benefit of the moneys ob- 
tained by means of the pledge. The more closely 
the matter is examined, the more unreasonable it 
seems to deny toa pledgee of the corporation the 
same exemption which is extended to the pledgee 
of third persons. We think that the one equally 
with the other is protected by the express words 
and true spirit of the law. 

We might pursue the’ subject further, and ex- 
amine in detail the suggestions and authcrities 
adduced by the learned court which decided the 
ease of Griswold v. Seligman, and Fisher v. Se- 
ligman, but it isumnecessary. What we have said 
is sufficient to indicate substantidlly the grounds 
on which we feel obliged to dissent from its con- 
clusions. In our judgment the facts found by the 
court betow make out a clear case of stock held in 
trust and by way of collateral security only, and 
the judgmc nt rendered thereon was correct. 

Judgment affirmed. 





ELECTION—BRIBERY—OFFER OF CANDI- 
DATE TO ACCEPT LESS COMPENSATION 
THAN THE LAWFUL SALARY. 





STATE v. ETLING. 


Supreme Court of Kansas, February 9, 1883. 


1. A vote which is cast by the voter upon any ques- 
‘tion, in consideration ef money or property given to 
the voter personally, is void,and will never be counted. 


2. A candidate who gives or offers a voter any money 
or other property for his vote Will be denied the office 
which in this way he is seeking to obtain. Comp. 
Laws 1879, p. 403, sec. 85, par. 4. 


8. This rule will beenforced: a. Even though with- 
out counting the vote bribed, or sought to be bribed, 
the candidate has a clear majority of the votes east; 
b,or though the bribery was indirectly attempted by 
an offer to discharge the duties of the office at less 
than the stated salary and thus pro tanto to reduce the 
taxation upon each individual; ¢, or even though the 
bribery consists only in an offer to make a donation to 
some public purpose, and thus presenting to the voter 
other considerations than thuse of personal fitness for 
the office. 


4. But where the question is as to the location ofa 
county seat, that question is one of convenience and 
material advantage; and where citizens of a town, 
contesting for such county seat, offer to donate money 
or other property to the county in case the county 
seat is located at such town, that offer presents no 
considerations which may not properly be considered 
by the electors and vitiates no votes cast in pursuance 
of such offer. 





Error from Rice County. 

Ansel R. Clark and Nelson Adams, attorneys for 
plaintiff; William J. Fuller, for defendant. 

BREWER, J., delivered the opinion of the court: 

This is a contest over a county seat election. 
Passing by all the preliminary questions, we find 
these facts as stated by the court. The result of 
the election for the county seat of Ness County 
showed that Ness City received 309; Sidney, 276; 
Waterport, 50; and Olarinda 14 votes; apparent- 
ly, therefore, Ness City received a clear majority 
of all the votes cast, and was by the county com- 
missioners declared the county seat. It further 
appears from the findings of the court that said 
Ness City was unincorporated at the time of said 
election; that the owners of the town site offered 
to the county of Ness every alternate undeeded 
lotin said town, containing and amounting to 
sixty-five acres of land, provided said county seat 
was located at Ness City; that certain parties, the 
owners of an addition to Ness City, offered ninety 
acres to the county upon the said conditions, and 
also that three of said owners of the town site 
executed a penal bond to seven electors named 
therein in the sum of $250, for the conveyance to 
the county of fifty acres at and near Ness City in 
case the said e'ectors should vote for Ness City 
and it should become the county seat; that the 
value of this property thus offered to Ness Coun- 
ty was $1,000; that some one hundred and thirty- 
five legal voters of Ness County were influenced 
in whole or in part by these offers to vote for Ness 
City as the county seat, and that had it not been 
for these offers Ness City would not have received 
a majority of the votes. 

Notwithstanding these facts the district court 
sustained the result of the election as declared by 
the commissioners, and now the plaintiff alleges 
error. ‘I‘hat a purchased vote given for an indi- 
vidual candidate for office is not to be counted, is 
conceded. So, also, that a candidate for office 
who purchases a vote therefor is not to have the 
office, is also beyond question. Our statute re- 
specting contesting elections provides, as one of 
the grounds of contest, that: ‘‘The contestee has 
given or offered any elector or any judge, clerk or 
canvasser of the election, any bribe or reward in 
money, property, or thing of value for the pur- 
pose of procuring his election.”» Comp. Laws 
1879, p. 403, sec. 85, part 4. As a consequence of 
these rules it has been held that a candidate for an 
office to which is attached a fixed salary, who of- 
fers to the electors to discharge, it elected, the 
duties of such office at less than the stated salary, 
is not entitled to have counted for him any votes 
given in consideration of such promise. State, 
ex rel. Vv. Purdy, 36 Wis. 213; State, ex rel. v. Col- 
lier, 72 Mo. 13; 53 Towa, 350. See also Nichols 
v. Mudgett, 32 Vt. 546; Cooke v. Shipman, 24 Il. 
614; Alvord y. Collins, 20 Pick. 428; Ducker vy. 
Aiken, 7 N. H. 113; State, ex rel. v. Olin, 23 Wis. 
309. Inthe case from 36 Wis., supra, the court, 
after referring to a number of authorities, uses 
this language: “The doctrine which we think is 





XUM 





XUM 





THE CENTRAL LAW JOURNAL 177 








established by the foregoing authorities, and 
which we believe to be sound in principle, is, that 
a vote given for a candidate for a public office in 
consideration of his promise, in case he shall be 
elected, to donate a sum of money or other valu- 
able thing to a third party, whether such party 
be an individual, a county, or other corporation, 
is void.” 

We have no doubt of the correctness of this 
doctrine andin view of the fact that the great 
dangers which now lies in the path of the free 
institutions, is the use of money in eiec- 
tions, the scope of this healthful doctrine should 
in nomanner be limited or abridged by the courts. 
The purity of the ballot box should be insisted 
upon at all times and in all places. Only in that 
way can be upheld and maintained the integrity 


.and therefore the permanence of popular gov- 


ernment. Counsel for plaintiff in error invoke 
the application of this doctrine, and insist that it 
is controlling in this case, and compels a reversal 
of the judgment of the district court. Counsel 
for the defendants in error insists that there 
is a marked distinction between the cases 
cited and the one at bar; that no authority 
can be found vitiating an election like this, 
and that it would be a gross interference with the 
freedom of the electors to deny them the result of 
this election. He refers to the case cited by the 
other side from 36 Wis., and calls attention to the 
following language of the court, drawing a dis- 
tinction between that case and one like the pres- 
ent: ‘‘Reference should be made to the cases 
which have sustained the validity of bids or pecu- 
niary offers to secure the location of public build- 
ings at some particular place. We have no 
controversy with these cases here. The distinc- 
tion between the election of public officers to 
whom, for the time being, the exercise of the 
functions of sovereignty is intrusted, and the mere 
choice of a site for a public building, is quite ap- 
parent. The former involves, or may involve, the 
integrity of the government and the preservation 
of the principles upon which it is founded, while 
the latter is only a matter of public convenience 
or pecuniary interest, involving no fundamental 
principle whatever.’’ It becomes necessary to an- 
alyze the principles which underlie the decisions 
cited, in order to ascertain how far they are ap- 
plicable here. When a candidate gives an elector 
personally money or property, there is a direct 
attempt to influence his vote by pecuniary con- 
siderations. The expectation is that such vote 
will be controlled, not by the elector’s judgment 
of the fitnesss of the candidate for the office, but 
by the pecuniary benefit he has received. In 
other words, it is money and not judgment which 
directs the ballot. And so the election turns not 
on considerations of fitness or public goud, but of 
private gain. Let such be tolerated and elections 
will be simply the measure of the size of the can- 
didates’ purses. In the closing and degenerate 
days of Rome's august Empire, preceding its im- 
mediate downfall, they sold the imperial purple 








at public auction to the highest bidder. Equally 
base and equally significant of present decay and 
pending downfall would be the toleration of the 
private purchase of electoral votes. ‘That which 
is wrong when done directly is equally wrong 
when done indirectly. Salaries are paid by taxa- 
tion, and when a candidate offers to take less than 
the stated salary, he offers to reduce pro tanto the 
amount of taxes which each individual must pay. 
If the candidate went to each elector and prom- 
ised to pay one dollar of his taxes, that clearly 
would be direct bribery. And when he offers to 
take such a salary as will reduce tha tax upon 
each tax-payer $1, he is indirectly making the 
same offer of pecuniary gain to the voter, so that 
those cases rest upon the simple proposition that 
the election of a candidate for office can not be 
secured by personal bribery offered directly or in- 
directly to the voter. A notable case illustrating 
this principle took place in Massachusetts in 1810. 
At that time each town was required to pay the 
expenses of its own representatives in the General 
Assembly. The town of Gloucester was entitled 
to six members, but for economical considera- 
tions the town had been in the habit of sending 
only two. For political reasons, that year it was 
thought best to send the full delegation; and with 
a view to induce the town to do this, certain citi- 
zens gave a bond, conditioned that the expense of 
the full delegation should not exveed to the town 
the pay of two members, and thereupon a full 
delegation was elected. Although the ‘members 
elected had no agency in procuring such bond, 
the House of Representatives, by a vote of two 
hundred and twenty-four to one hundred and 
twenty-five, declared the election void, and the 
seats of the entire delegation vacated. Reports 
of controverted election cases by Cushing, Story 
and Josselyn, 97. A further question may arise 
when the offer of the candidate carries with it no 
pecuniary benefit to the voter. As, for instance, 
should a candidate for a county office offer to give, 
if elected, a portion of his salary for the erection of 
a public fountain; or, if a candidate for a State 
oftice should offer, if elected, to endow a chair in 
some college, here it may be said that the voter is 
in ne way influenced by considerations of person- 
al gain. He receives no money in hand; bis taxes 
will not be reduced, and he may in no manner be 
pecuniarily benefited by the donation. This pre- 
sents a case going still beyond those which have 
been decided, and yet very probably the same de- 
cision should control such a case, and for this 
reason: Wrong considerations are thrown into 
the scale to influence the vote of the elector. The 
theory of popular government is that the most 
worthy should hold the offices. Personal fitness, 
and in that is included moral character, intellect- 
ual ability, social standing, habits of life and 
political convictions, is the test which the law will 
recognize. That which throws other considera- 
tions into the scale, and to that extent tends to 
weaken the power of personal fitness, should not 
be tolerated. It tends to turn away the thought 
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of the voter from the one question which should 
be paramount in his mind when he deposits his 
ballot. It is in spirit, at least, bribery, more in- 
siduous and therefore more dangerous than the 
grosser form of directly offering money to the 
voter. 

Do these considerations apply to the case at 
bar? We think not, and for these reasons: There 
is no question of moral character or personal fit- 
ness involved. The question is really and solely 
one of convenience and material advantages. A 
State capital or a county seat is selected because 
of the supposed material advantages it offers for 
the transaction of public business. Among these 
are centrality of lccation, convenience of access, 
the number and condition of the roads leading to 
and from it, the halls, office rooms, hotels and 
other conveniences which it may have for the ac- 
commodation of those having occasion to visit 
such capital or county seat and for the transaction 
of public business there. It is therefore primari- 
ly, if not solely, a question of material advantages, 
and an offer by a municipality or any of its citi- 
zens to increase those advantages, introduces no 
foreign or improper matter to the consideration 
of the voter. If of two towns candidates for the 
county seat, the one has good roads, bridges and 
other means of access from all parts of the coun- 
ty, and the other has not, every voter in casting 
his ballot considers, and has a right to consider 
and be influenced by such superior and material 
advantages. And if neither place is so fortunate 
in this respect, and the citizens of either proffer 
to furnish such conveniences, such proffer pre- 
sents a consideration which may fairly be weighed 
by the voter. His thought is not, therefore, 
turned away from the true question before him. 
Such considerations enter into and form a part of 
the fitness of the place. The choice of a county 
seat is, like the location of a railroad, a purely 
business question, and determined by the mate- 
rial advantages offered. As it is no offense against 
morals or public policy for the citizens of a place 
to offer material inducements for the location of 
a railroad, neither is it for them to offer induce- 
ments for the location of a county seat. The his- 
tory of every State is full of instances in which 
the location of a county seat, a capital or a public 
institution, has been secured by the offer of ma- 
terial inducements, and no case have we been able 
so find in which such location has thereby been 
declared void. In the contest over our own State 
capital, it is a well known fact that the City of 
‘Topeka offered to donate the present State-house 
grounds if the capital were located here. Doubt- 
less that offer influenced many votes, yet no one 
for a moment supposed that the election was 
thereby invalidated. The legislature of 1863 at- 
tached as a condition to the location of the nor- 
mal school at Emporia, a provision that a tract of 
twenty acres adjacent to the town site should be 
donated and secured to the State. The Osborne 
City Company built a court house and donated it, 
with the block on which it stood, to Osborne 





County on condiion that the county seat should 
be located at Osborne City. Yoxall v. Commis-— 
sioners, 20 Kas. 581. And, within the knowledge 
of us all, many similar instances have occurred 
within the history of this State. It is true that 
the frequency with which an act is done does not 
establish its moral character or prove that it is 
right. But still, the fact thatit has occurred so 
often, and hitherto unchallenged, especially when 
there is so much feeling as there is in county seat 
election cases, is some evidence tending to show 
that, in the general judgment, there is nothing 
immoral or improper ia such act. So far as au- 
thorities can be found, they sustain the foregoing 
conclusions. The case of Dishon v. Smith, 10 
Iowa, 212, is directlyin point. There the citizens 
of the town of Marshall, a contestant for the 
county seat, offered to pay $500 for the building 
of bridges across the Iowa River upon the ex- 
press condition that the citizens of Marion town- 
ship would vote for Marshall as the county seat; 
they also offered certain real estate in the town of 
Marshall to the county upon the condition that 
the people should vete for the county seat at the 
town of Marshall. And it was held that such acts 
were not bribery and did not invalidate the elec- 
tion. In discussing the question the court uses 
this language: ‘‘We do not think the giving facil- 
ities for the public convenience to the whole coun- 
ty, such as furnishing a building for the courts. 
and offices, and thus relieving the county from a 
burden of expense, amounts to bribery. Nor 
would the giving property, though not of that spe- 
cific character, but yet adapted to reducing the 
expense of a change. If the people of a town 
desire a county seat located at such place, there 
is no wrong and no corruption in their offering 
and giving facilities to produce that result. Either 
in buildings and offices direct for the use of the 
public, or in property or money to procure the 
facilities. They may'offer to take away or to les- 
sen the pecuniary burden which would come up- 
on that public, the county, by the location or by 
a change of location, and this can not be bribery, 
and it may be doubted whether such an act can 
become bribery when the offer is to the whole 
eounty and upon-a matter of county interest 
only.” In State, ex rel. v. Supervisors, 24 Wis. 
49, it was held that the legislature could lawfully 
provide that after a majority of votes had been 
cast in favor of the removal of a county seat 
to acertain city, it should not be removed 
to such city until it had placed at the con- 
trol of the county supervisors a_ specified 
sum of money. See also Commissioners v. 
Hunt, 5 Ohio St. 448; Newton v. Commissione:s, 


26 Ohio St. 618; s. c., 100 U.S. 548; Twiford v.. 


Alamakee County, 4 G. Greene, 50; People v. St. 
Claire County, 15 Mich. 85; Attorney-General v. 
Supervisors, 33 Mich. 289; County v. Pat- 
terson, 56 Ill. 111; Gilmore v. Haworth, 26 
Tex. 89; Oalaveras County v. Brockway, 30 
Cal. 325; Alley v. Denson, 8 Tex. 297; Adams v. 
Logan County, 2 Ill. 337; Armstrong v. Com- 
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monwealth, 4 Blackf. 208. Our own statute seems 
also impliedly to recognize such a -transaction 
(Common Laws 1879, page 313, chap. 26. sec. 2), 
for it speaks of the donation of county buildings, 
which common experience shows is seldom made 
except as a condition of securing a county seat. 
We think, therefore, in conclusion, that while 
the court should be careful not to sanction any- 
thing that looks like bribery, or will interfere with 
the purity of elections, it can not be adjudged in 
this ease that the acts complained of were such as 
would vitiate the election or deny to the electors 
the county seat which they have chosen. 

The judgment of the district court will there- 
fore be affirmed. 








WEEKLY DIGEST OF RECENT CASES. 


KANSAS, re . ° ‘ ’ - 10 
PENNSYLVANIA, ° ° ° 1, 4, 6, 11 
FEDERAL SUPREME Court, 2, 3, 5, 7, 8, 12, 13, 14 
ENGLISH, ‘ ° ° ° ° 9, 15 


1. COMMON CARRIER— CONTRACTS LIMITING LIA- 

BILITY—FREE Pass. 

A free pass, containing an express release of the 
liability of a railroad company for all damages on 
account of injury to the person of the holder, al- 
though accepted and used, does not relieve the 
company from liability as a common carrier for 
negligence. Buffalo, etc. R. Co. v. O’ Hara, 8. 
C. Pa., Dec. 80, 1882; 12 W. N. €., 473. 


2. CONTRACT—IMMORAL CONSIDERATION. 

When a man who has married a woman and become 
the father of two children by her makes to her an 
assignment of a mortgage, after she discovers that 
he had a wife living from whom he had no divorce, 
the assignment is a meritorious act and not im- 
peachable for immorality of consideration. Gay 
v. Windett, U. S. S. C., Jan. 8, 1888; 5 Morr. 
Trans., 579. 


3. CORPORATION — ENFORCING A STOCKHOLDERS 

LIABILITY IN OREGON. 

The organic and statute law of Oregon does not au# 
thorize the creditor of a corporation to subject the 
unpaid balance on stock to his debt by a direct 
proceeding at law against the stockholder. It 
merely preserves the unpaid balance as an asset 
of the corporation, but left the ordinary remedy 
in equity against the stockholder, through the 
corporation, as the mode of enforcing the right. 
Patterson v. Lynde, U. 8. 8S. C., Jan. 8, 1883; 5 
Morr. Trans. , 605. . 

4. DOWER—SALE OF BANKRUPT’S LAND. 

The sale of the land of a bankrupt in pursuance of 
a decree in bankruptcy does not divest the dower 
of the bankrupt’s wife. Whether or not there 
are judgment liens against the bankrupt, does 
not, as to his wife, change the quantum of estate 
which passes by the sale. Aelso’s Appeal, 8. CU. 
Pa., Dec.,30, 1882; 12 W. N. C., 475. 


5h. ESTOPPEL—ACCOUNT RENDERED. 


An employee of the government who makes out his 
bill for his work excepting Sundays on the basis 
of a certain rate per annum, and receipts such 
bill, is estopped from afterwards claiming pay for 
those Sundays, whether the law authorized paying 





him for Sundays or not. Pray v. United States, 
U. 8.8. C., Jan. 8, 1883; 5 Morr. Trans., 607. 


6. ESTOPPEL—DECLARATIONS OF MARRIED WOMAN 

DISCLAIMING DOWER. 

A bankrupt’s wife at the time of the sale of her hus- 
band’s real estate under a decree in bankruptey, 
declared to the purchaser that she did not intend 
to claim her dower in the land. A bill in equity 
being subsequently filed by her to have her dower 
interest set out to her: Held, that she was not 
estopped from setting up her claim, but that un- 
der the circumstances the costs should be equally 
divided between the parties to the cause. Helso’s 
Appeal, 8. C. Pa., Dec. 30, 1882; 12 W. N. C., 475. 


7. FEDERAL SUPREME COURT — JURISPICTIONAL 

AMOUNT. 

1. In order to give this court jurisdiction in cases 
depending on amount, the matter in dispute must 
be money, or some right whose value is capable 
of estimation in money. 2. Hence an appeal by a 
bank from a decree refusing to enjoin a tax officer 
from compelling the bank to produce its books 
and thereby enable him to perfect his tax lists— 
the injunction having been asked by the bank on 
the ground that a production of its books would 
expose its business and injure public confidence 
in it, and thereby subject it to loss—can not be ta- 
ken to this court. First Nat. Bank v. Hughes, U. 
8.8. C., Jan. 8, 1883; 5 Morr. Trans., 611. 


8. FEDERAL SUPREME COURT — JURISDICTIONAL 

AMOUNT—COLLATERAL CONSEQUENCE. 

1. The laws which limit the appellate jurisdiotion 
of this court to cases where the matter in dispute 
exceeds the sum or value of $5,000, have reference 
to the matter which is directly in dispute in the 
particular cause in which the judgment or decree 
sought to be reviewed has been rendered, and do 
not authorize the consideration of the effect of 
that judgment as an estoppel or collaterally in 
subsequent suits. 2. Hence, in an action brought 
on coupons cut from bonds, both coupons and 
bonds being owned by the same party, in which 
the overruling of the defense to the coupons de- 
barred the setting up of the same defense in any 
subsequent suit by the same party on the bonds, 
and in which the judgment was for less than 
$5,000, this court has no jurisdiction to review 
such judgment, even though the bonds themselves 
exceed $5,000 in amount. Jown of Elgin v. Mar- 
shall, U.S.5S.C., Jan. 8, 1883; 5 Morr. Trans., 
613. 

9. HIGHWAY—TRESPASS OF ANIMAL. 

W, a butcher, bought an ox at S market. While 
his drovers were driving the ox through the 
streets of S, it became unmanageable, and, with- 
out any negligence on the part of the drovers, 
rushed into T’s shop and caused certain damage. 
Held, that W was not liable to T in respect of the 
damage so committed. Those who have houses 
adjoining a highway, whether in a town or in the 
country, take upon themselves the risk of inevi- 
table accident arising from traffic on the highway. 
Tillett v. Ward, Eng. High Ct., Q. B. Div., Nov. 
28, 1882; 31 W. R., 197. 


10. JURY TRIAL—EXERCISE OF PEREMPTORY CHAL- 

LENGES. 

A party should not be allowed to decline to exercise 
his peremptory challenges in discharging sup- 
posed incompetent jurors, and thereby to keep 
open the question as to their incompetency until 
after it is ascertained that the verdict is against 
him, and then allow him to again raise the ques- 
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tion of competency. He should be compelled to 
use all reasonable means to discharge all objec- 
tionable jurors before the Commencement of the 
trial; and the failure to do so must be considered 
as a waiver of all known objections. And after- 
ward, ifthe juror should act as it might reasona- 
bly be supposed he would act under the circum- 
stances, the party failing to remove him when he 
could so easily have done so, if he had so chosen, 
should not be allowed to complain. Florence, 
etc. R. Co. v. Ward, 8. C. Kan., Feb., 1883. 


11. NEGLIGENCE—DEFECTIVE MACHINERY—MANU- 

FACTURER’S LIABILITY. 

If the defendant, for a full compensation, has un- 
dertaken to manufacture a steam boiler for the 
plaintiff, and if the defendant knew exactly where 
it was to go, what work it was expected to do,and 
what pressure it must bear; and if heso careless- 
ly and negligently constructed it that 1t was not 
able to do that work or bear that pressure, the 
fault was the defendant’s, and he must bear the 
damage resulting to the plaintiff’s mill and ma- 
chinery. Erie City Iron Works v. Barber, 8. C. 
Pa., Feb. 5, 1883; 40 Leg. Int., 79. 


12. PARTITION—LEGAL AND EQUITABLE PROCED- 

URE. 

The difference between a judgment and writ of par- 
tition at common law, and a partition by decree 
in chancery as it affects the title, is that the for- 
mer operates by way of delivery of possession and 
estoppel, while in the latter the transfer of title 

‘can be effected only by the execution of convey- 
ances between the parties, which may be decreed 
by the court and compelled by attachment. In 
some of the States of the Union the chancery 
courts have been authorized to make such convey- 
ances by master commissioners, or it has been 
enacted that the decree itself shall operate as such 
conveyance. But where in a partitionin equity 
no such decree for conveyance has been made, and 
no such statute exists, the proceeding is incom- 
plete: and while it may be effectual as a division 
and allotment of the property, no title passes,and 
that remains asit was before. Where such a de- 
cree undertook to declare the nature of the estate 
of each co-tenant, and does it erroneously, and 
where deeds have been made three days after in- 
ter partes which do not follow this erroneons de- 
cree, and where, twelve years afterwards, a bill in 
chancery is brought to perfect the partition by 
compelling conveyances in aecordance with the 
erroneous declaration of the original decree, it is 
open to the court on this new bill to inquire into 
the equities of the parties arising out of the sur- 
rounding circumstances, and to refuse to decree 
conveyances in accord with the title as found by 
the former decree, when it is inequitable to do so. 
If such former decree was made by consent of the 
party against whom the error was committed, and 
without any valuable consideration, and no one is 
interested but volunteers, or those who have pur- 
chased With full notice of the facts, no such de- 
cree for conveyance will be made, but the parties 
will be left to rely for their title on the convey- 
ances which were interchangeably made to each 
other in accordance with the allotments to the 
parties. 8. No person can be an innocent pur- 
chaser for value under the final decree who bought 
while the suit to enforce it was pending, and who 
was attorney for the plaintiff in that suit through- 
out, and which purchase was from such plaintiff. 
Gray v. Parpart, U.S. 8. C., Jan. 8, 1883; 5 Morr. 
Trans., 579. 


13. PUBLIC OF FICER—INTEREST ON FUNDS IN HIS 
HANDS. 


Where an officer of the government has money com- 
mitted to his charge, with the duty of disbursing 
it as required, he can not be charged with interest 
until it is shown that he has converted it to his 
own use, or failed to pay when occasion required, 
or to transfer or pay to the government on some 
lawful order. United States v. Power, U.S.S. 
8. C., Jan. 8, 1883; 5 Morr. Trans., 602. 


14. PUBLIC OFFICER—INTEREST ON GOVERNMENT 

FUNDS OR GOoDs. 

Where there is no proof of a conversion or demand 
earlier than that made by the service of the writ 
on institution of suit, interest against a govern- 
meat officer who has converted government funds 
or goods begins to run only from the service of the 
writ. United States v. Knowles, U.S. 8. C., Jan. 
8, 1883; 5 Morr. Trans., 604. 


15. WILL—CONSTRUCTION—ERRONEOUS CODICIL. 

A testator by his will gave an estate tail to his 
daughter. By a codicil he recited that he had 
given her a life interest and declared it to be for 
ner separate use, and gave her a power of appoint- 
ment of a life interest to her husvand, and finally 
disposed of the whole interest in the property in 
the event of his daughter dying without issue. 
Held, that the erroneous recital contained in the 
codicil did not vitiate the subsequent disposition 
of the property, und that those dispositions being 
inconsistent with the will, the will was revoked 
pro tanto, and the daughter tuvok only a life es- 
tate. Jn re Margitson; Haggard v. Haggard, 
Eng. Ct. App., Dec. 15, 1882; 31 W. R., 257. 











NOTES. 


——It is reported of Lord Brougham, that when 
he returned home after his brilliant and exhaust- 
ing defense of Queen Caroline, he went at once to 
bed with orders not to be disturbed, however long 
he might sleep—orders which his household 
obeyed, though with astonishment deepening in- 
to something like terror as the young lawyer’s nap 
prolonged itself for nearly eight-and-forty hours. 
His physician afterward declared that this sleep 
had saved him frum brain fever, and though prob- 
ably only the marvelously recuperatiye powers of 
youth enabled him to take nature’s remedy in one 
such mighty dose, his extraordinary capacity of 
work up to extreme old age may not improbably 
have been due to a constitution endowed with such 
means for repairing at night the waste of the day. 


——Unskilful cross-examination upholds rather 
than destroys; it is unskilful advocacy which asks 
reckless questions, and mistakes noise~ for ener- 
gy. .Baron Alderson once said co a counsel of this 
type: ‘*Mr. ——, you seem to think that the art of 
cross-examination is to examine crossly.”’ 
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